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DEPARTMENT  OF  ENERGY 

10  CFR  Part  211 

[Docket  No.  ERA-R-79-36] 

Motor  Gasoline  Allocation, 
Assignments  to  New  Retail  Sales 
Outlets 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  Rule  and  Request  for 
Comments. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  issuing  a  final  rule  on 
an  emergency  basis  which  amends  part 
of  its  May  4, 1979  interim  final  rule  on 
motor  gasoline  allocation.  The  rule 
provides  a  50,000  gallon  per  month 
ceiling  on  the  allocation  of  motor 
gasoline  to  new  retail  sales  outlets  for 
which  by  July  6, 1979  no  substantial 
investment  was  made.  A  substantial 
investment  would  include  an 
expenditure  or  commitment  of  resources 
equal  to  25  percent  of  the  total  capital 
costs  (excluding  the  cost  of  the  land)  of 
the  outlet. 

DATES:  Effective  date:  July  6, 1979. 
Expiration  date:  Midnight,  October  31. 
1979.  Requests  to  speak  by  September 
12, 1979.  Written  comments  by 
September  20, 1979.  Hearing  date: 
September  20, 1979. 

ADDRESSES:  Written  comments  and 
requests  to  speak  to  OfHce  of  Hearings 
Management  Economic  Regulatory 
Administration,  Room  2313,  Docket  No. 
ERA-R-70-36,  Washington,  D.C.  20461. 
Hearing  location:  Room  2105,  2000  M 
Street,  Washington,  D.C.  20461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Gillette  (Comment  Procedures), 
Economic  Regulatory  Administration,  2000 
M  Street  NW.,  Room  2214B,  Washington. 
D.C.  20461,  (202)  254-5201. 

William  Webb  (Office  of  Public  Information), 
Economic  Regulatory  Administration,  2000 
M  Street  NW.,  Room  B-110,  Washington. 
D.C.  20461,  (202)  634-2170. 

William  Caldwell  (Regulations  and 
Emergency  Planning),  Economic  Regulatory 
Administration,  2000  M  Street  NW.,  Room 
2304.  W'ashington,  D.C.  20461,  (202)  254- 
8034. 

Alan  Lockard  (Office  of  Fuels  Regulations), 
Economic  Regulatory  Administration,  2000 
M  Street  NW.,  Room  6222,  Washington, 
D.C.  20461,  (202)  254-7422. 

Joel  M.  Yudson  (Office  of  General  Counsel), 
Department  of  Energy,  1000  Independence 
Avenue  SW„  Room  6A-127  Washington. 
D.C.  20585,  (202)  252-6744. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 


IL  Procedural  Requirements. 

III.  Amendments  Adopted. 

rV.  Additional  Comments  Requested. 

V.  Written  Comment  and  Public  Hearing 
Procedures. 

I.  Background 

On  May  1, 1979,  the  ERA  issued  an 
interim  final  rule  and  notice  of  proposed 
rulemaking  (44  FR  26712,  May  4, 1979) 
effective  through  September  30, 1979 
pertaining  to  the  allocation  of  motor 
gasoline.  Among  other  things,  the  rule 
updated  the  base  period  year  and 
adopted  an  unusual  growth  provision.  It 
also  contained  a  provision  that  allowed 
firms  operating  new  retail  outlets  to 
agree  with  a  supplier  as  to  an 
appropriate  base  period  use  and  to 
receive  product  on  an  interim  basis 
pending  an  assignment  by  an  ERA 
Regional  Office.  The  new  outlet's 
supplier  in  turn  could  certify  its 
additional  supply  obligation  to  its 
supplier  who  would  be  required  to 
supply  such  volumes. 

With  respect  to  the  base  period  use 
for  new  retail  outlets,  the  regulation 
provided  that  new  outlets  that  came  into 
business  during  or  after  the  new  base 
period  would  be  able  to  receive  for  any 
base  period  month  in  which  it  made  no 
purchases  an  assignment  of  a  base 
period  use  equal  to  its  average  monthly 
purchases  during  the  months  October 
1978  through  February  1979  provided 
that  it  purchased  motor  gasoline  during 
at  least  three  of  those  five  months.  For 
new  outlets  that  purchased  motor 
gasoline  in  fewer  than  three  of  those 
months  or  which  entered  business  after 
that  time,  the  ERA  Regional  OfHce 
would  assign  a  base  period  use  in 
accordance  with  the  already  established 
"Guidelines  for  Evaluation  of 
Applications  for  Assignment  of  Supplier 
and  Base  Period  Use  to  New  Gasoline 
Retail  Sales  Outlets"  (Guidelines).  The 
Guidelines  require  that  the  base  period 
use  for  a  new  gasoline  retail  outlet  will 
be  the  average  base  period  use  for  retail 
sales  outlets  of  a  similar  size  (number  of 
pumps)  and  nature  (full  service,  gas 
only,  self  service,  car  wash,  etc.)  in  the 
same  market  area.  In  a  period  of 
shortage,  such  a  formula  may  benefit 
new  high  volume  stations  over  existing 
lower  volume  full  service  type  outlets 
since  assignments  for  the  former  are 
determined  by  reference  to  high  volume 
stations  while  the  existing  stations’ 
allocations  are  based  on  their  historical 
use. 

In  addition,  it  has  been  asserted  that 
pending  assignments  of  a  base  period 
use  some  jobbers  and  others  have  been 
supplying  new  outlets  with  higher 
volumes  than  the  rules  or  Guidelines 


allow.  Such  suppliers  have  then  been 
certifying  upward  those  volumes  to  their 
suppliers. 

Moreover,  during  this  period  of 
gasoline  shortage  large  aggregate 
allocations  to  certain  new  outlets  further 
reduce  prime  suppliers'  allocation 
fractions  and  thus  may  contribute  to  the 
economic  hardship  being  experienced 
by  many  branded  independent  dealers. 

In  the  present  shortage  situation,  such 
incentives  to  the  growth  of  new  high 
volume  stations  are  unjustified  and,  to 
prevent  the  situation  from  worsening,  an 
immediate  limit  on  the  size  of 
allocations  to  new  outlets  is  necessary. 
Accordingly,  we  are  issuing  a  rule  to 
reduce  the  disproportionate  amount  of 
gasoline  that  would  otherwise  be 
channeled  through  new  outlets  at  the 
expense  of  existing  ones.  The  rule  will 
be  effective  immediately  and  remain  in 
effect  through  October  31, 1979.  As  we 
said  in  our  Notice  of  Intent  to  Issue  a 
Final  Rule  that  was  issued  on  July  6, 

1979  (44  FR  40621,  July  11, 1979),  the  rule 
will  be  effective  for  assignments  issued 
subsequent  to  July  6, 1979. 

II.  Procedural  Requirements 

We  are  soliciting  comments  and  will 
hold  a  hearing  on  this  rule.  DOE  will 
review  the  comments  and  other  relevant 
parts  of  the  record  and  will  determine 
whether  the  rule  should  be  extended 
and  whether  modiheations  are 
appropriate.  The  speciHc  statutory 
requirements  applicable  to  emergency 
rulemakings  have  been  satisHed  as 
follows: 

A.  Section  553(b)  of  the  Administrative 
Procedure  Act  and  Section  501  of  the 
DOE  Act 

Section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq,) 
requires  that  general  notice  of  proposed 
rulemaking  shall  be  published  in  the 
Federal  Register  unless  persons  subject 
to  it  are  named  and  have  actual  notice 
of  the  proposal.  Except  when  notice  or 
hearing  is  required  by  statute,  the 
requirement  for  a  notice  of  proposed 
rulemaking  does  not  apply  when  the 
agency  finds  (and  incorporates  the 
fmdings  and  a  brief  statement  of  its 
reasons)  that  notice  and  public 
procedure  theron  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest. 

Under  section  501(e)  of  the 
Department  of  Energy  Organization  Act 
(Pub.  L  95-91,  DOE  Act),  we  may  waive 
the  prior  notice  and  hearing 
requirements  of  subsections  (b),  (c)  and 
(d)  of  section  501  upon  our  finding  that 
strict  compliance  with  thjese 
requirements  is  likely  toV^use  serious 
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harm  or  injury  to  the  public  health, 
safety  or  welfare. 

We  believe  findings  waiving  the 
section  553(b)  and  section  501 
requirements  can  be  made.  As  noted 
above,  a  ceiling  on  allocations  to  new 
retail  outlets  is  necessary  immediately 
to  eliminate  the  dislocations  and 
competitive  imbalances  caused  by  the 
continued  application  of  the  Guidelines 
without  adequate  regard  given  to  the 
widespread  harm  that  such  assignments 
are  causing  existing  outlets  during  the 
current  gasoline  shortage.  In  accordance 
with  section  501,  we  will  receive  both 
oral  and  written  comments  on  this 
action  within  a  reasonable  period  after 
issuance  of  this  rule. 

B.  Section  404  of  the  DOE  Act 

oection  404(a)  of  the  DOE  Act  requires 
that  the  Federal  Energy  Regulatory 
Commission  (FERC)  be  notified 
whenever  the  Secretary  of  Energy 
proposes  to  prescribe  rules,  regulations, 
and  statements  of  policy  of  general 
applicability  in  the  exercise  of  functions 
transferred  to  him  under  section  301  or 
section  306  of  the  DOE  Act.  If  the  FERC 
determines,  within  such  period  as  the 
Secretary  may  prescribe,  that  the 
proposed  action  may  significantly  affect 
any  of  its  functions  under  sections  402 
(a)(1).  (b)  and  (c)(1)  of  the  DOE  Act,  the 
Secretary  shall  immediately  refer  the 
matter  to  the  FERC. 

The  FERC  has  been  notified  of  this 
rule  and  has  declined  to  determine  that 
it  may  significantly  affect  one  of  its 
functions  under  the  sections  noted 
above. 

C.  Section  7  of  the  FEA  Act 

Under  section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974  (Pub. 
L.  93-275,  “FEA  Act"),  the  ERA 
Administrator  shall,  before  promulgating 
proposed  rules,  regulations,  or  policies 
affecting  the  quality  of  the  environment, 
provide  a  period  of  not  less  than  five 
working  days  during  which  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  may  provide 
written  comments  concerning  the  impact 
of  such  rules,  regulations,  or  policies  on 
the  quality  of  the  environment.  Such 
comments  shall  be  published  together 
with  publication  of  notice  of  the 
proposed  action. 

However,  the  prior  review  required 
may  be  waived  for  a  period  of  fourteen 
days  if  there  is  an  emergency  situation 
which  requires  making  effective  the 


action  proposed  to  be  taken  at  a  date 
earlier  than  would  permit  the  EPA 
Administrator  the  five  working  days 
opportimity  for  prior  comment.  Notice  of 
any  such  waiver  shall  be  given  to  the 
EPA  Administrator  and  filed  with  the 
Federal  Register  with  the  publication  of 
notice  of  proposed  or  Rnal  agency  action 
and  shall  include  an  explanation  of  the 
reasons  for  such  waiver,  together  with 
supporting  data  and  a  description  of  the 
factual  situation  in  such  detail  as  is 
determined  will  apprise  the  EPA  and  the 
public  of  the  reasons  for  such  waiver. 

We  have  determined  that  the  five  - 
working  days  opportunity  for  prior 
comment  by  the  EPA  Administrator 
should  be  waived.  The  reasons  for  the 
waiver  are  the  same  ones  which  support 
making  this  rule  immediately  effective 
and  are  set  forth  in  the  preceding 
sections  of  this  preamble. 

A  copy  of  this  rule  has  been  provided 
to  the  EPA  and  the  EPA  Administrator’s 
comments,  if  any,  will  be  considered. 

D.  Section  553(d)  of  the  Administrative 
Procedure  Act 

Section  553(d)  of  the  Administrative 
Procedure  Act  requires  that  a 
substantive  rule  will  not  become 
effective  less  than  thirty  days  after  its 
publication.  This  requirement  will  not  be 
applicable  if  an  agency  finds  good  cause 
to  waive  this  requirement  and  publishes 
this  finding  together^with  the  rule. 

The  need  for  immediate  adoption  of 
this  rule  provides  good  cause  to  waive 
the  section  553(d)  requirement. 

E.  Executive  Order  12044 

The  sixty-day  advance  public 
comment  period  and  the  other 
procedures  required  for  proposed 
rulemakings  pursuant  to  Executive 
Order  12044,  entitled  “Improving 
Government  Regulations"  (43  FR  12661. 
March  24, 1978)  and  DOE’s 
implementing  procedures,  DOE  Order 
2030.1  (44  FR  1032.  January  3. 1979),  have 
been  waived  by  the  Deputy  Secretary  of 
Energy  for  the  same  reasons  that  require 
the  rule  to  be  effective  immediately. 

III.  Amendments  Adopted 

Through  October  31, 1979  we  are 
limiting  allocations  to  new  retail  outlets 
for  which  by  July  6, 1979  a  substantial 
investment  had  not  yet  been  made.  By 
substantial  investment  we  mean  an 
expenditure  or  commitment  of  resources 
equal  to  25  percent  of  the  total  capital 


costs  (excluding  the  cost  of  the  land)  of 
the  outlet.  For  a  newly-constructed 
station,  such  capital  costs  would  include 
the  actual  expenditure  or  contractual 
commitment  for  the  construction  of  the 
building  and  appurtenant  facilities  and 
the  installation  of  pumps  and  storage 
tanks.  The  ERA  Regional  Office  will 
make  the  necessary  determination  in 
each  case. 

The  limitation  will  apply  only  for 
those  retail  sales  outlets  for  which  no 
assignment  of  a  base  period  use  was 
made  by  July  6, 1979.  If  an  assignment 
had  been  made  by  that  date,  it  will 
continue  to  be  valid.  If  a  substantial 
investment  had  been  made  by  that  date, 
the  limitation  will  also  not  apply. 

With  respect  to  assignments  made 
under  the  new  rule,  i.e.,  allocations  to 
new  retail  sales  outlets  for  which  there 
was  no  substantial  investment  by  July  6, 
1979,  ERA  will  continue  to  assign  base 
period  use  in  accordance  with  the 
Guidelines,  but  the  ERA  will  not  assign 
a  base  period  use  in  excess  of  50,000 
gallons,  a  volume  slightly  higher  than 
the  national  average  monthly  sales 
volume  during  the  base  period  year  of 
all  retail  sales  outlets  in  the  nation. 

Thus,  if,  based  on  a  comparison  with 
outlets  of  similar  size  and  nature  in  the 
area,  the  applicant  would  receive  less 
than  50,000  gallons  per  month,  the  ERA 
will  assign  the  lower  volume  as  a  base 
period  use.  However,  if  under  the 
Guidelines  the  allocation  would  be 
greater  than  50,000  gallons  per  month, 
the  ERA  will  assign  a  base  period  use  of 
50,000  gallons. 

The  national  average  monthly  sales 
volume  of  gasoline  retail  sales  outlets 
was  determined  from  the  DOE’s  Energy 
Information  Administration’s  March 
1979  document  entitled  Petroleum 
Market  Shares  (released  for  printing  on 
June  15, 1979).  The  Petroleum  Market 
Shares  data  was  compiled  for  three 
distinct  sets  of  outlets:  Refiner- 
marketers  (company-owned  and 
operated);  non-branded  independent 
marketers;  and  branded  independent 
marketers.  For  the  refiner-marketers,  the 
information  was  obtained  from  DOE 
Form  P-306;  for  the  non-branded  and 
branded  independent  marketers,  the 
information  was  obtained  from  the 
Bureau  of  Census  Forms  SG-1, 2  and  4. 
The  document  contains  a  comparison  of 
July  1978  and  January  1979  figures  for 
each  group,  as  well  as  the  national 
average.  'The  number  of  outlets  in  each 
category  is  also  included.  This  data  is 
set  forth  below: 
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GasoHn*  Retan  Salet  Outlets'  Market  Shares  and  Monthly  Volumes 


Refiner- 

marketer 

Typo  oi  outlet 

Non-branded  Branded 

independent  independent 

Al  categories 

No.  Of  Stat<ons....„ — . 

14,949 

14,300 

138,000 

167,240 

January  1979 

. 

_ Avg.  monthly  voluma 

79,250 

48,951 

31,427 

37,200 

(gallons). 

No.  ol  stations . . 

15.632 

15,600 

146,600 

177,832 

July  1978...„ . . 

. 

.........  Avg.  Monthly  Volume 

63,227 

55,624 

34,033 

40,246 

(gallons). 

During  July  1978,  a  base  period  month 
generally  reflecting  seasonal  peak 
demand  during  a  time  of  adequate 
supply,  the  national  average  sales 
volume  at  all  retail  outlets  was 
approximately  40,000  gallons  per  month. 
This  is  a  higher  average  than  occurred, 
for  instance,  in  January  1979,  a  winter 
month  after  the  b^se  period  during  a 
time  of  increasingly  tight  supplies.  We 
have  selected  50,000  gallons  per  month 
to  be  the  maximum  volume  assignable 
to  new  retail  sales  outlets.  That  volume 
is  slightly  higher  than  the  actual 
national  average  sales  volume  for  the 
entire  base  period  year  for  all  retail 
outlets,  but  is  lower  than  the  average 
sales  volume  during  the  base  period  for 
non-branded  and  refiner-operated 
outlets. 

Firms  which  would  experience  a 
serious  hardship  or  gross  inequity  if  a 
monthly  base  period  use  of  50,000 
gallons  or  less  is  assigned  may  apply  for 
exception  relief  to  DOE's  Office  of 
Hearings  and  Appeals.  It  should  not  be 
presumed  that  relief  vrill  be  granted  and. 
unless  specific  authorization  is  obtained 
from  DOE,  suppliers  may  not  agree  to 
supply  a  volume  in  excess  of  50,000 
gallons  monthly  as  a  base  period  use  at 
a  retail  sales  outlet  for  which  a 
substantial  investment  was  not  made  by 
July  6. 1979. 

IV.  Additional  Comments  Requested 

Firms  that  have  already  made 
substantial  investments  in  new  retail 
sales  outlets  have  relied  on  our  past 
regulatory  policies  which  encouraged 
new  market  entries  and  in  many 
instances  provided  for  high  volume 
allocations.  For  those  firms  which  made 
such  investments  by  July  6, 1979,  the 
date  we  first  announced  our  intent  to 
revise  our  regulations,  we  do  not  believe 
it  would  be  appropriate,  without  notice 
and  the  opportunity  for  public  comment, 
to  change  retroactively  those  rules  and 
impose  a  ceiling  on  base  period  volumes 
assigned.  However,  we  have  been  urged 
by  representatives  of  large  numbers  of 
retail  dealers  to  apply  this  rule 
retroactively.  We  request  your 
comments  on  this  recommendation. 


Specifically,  if  we  were  to  extend  the 
operation  of  the  rule  to  stations  that  are 
already  operating,  to  which  kinds  of 
stations  should  we  impose  allocation 
ceilings?  Should  we  apply  such  a  rule  to 
“gas  and  go”  type  operations?  We  are 
particularly  interested  in  receiving 
information  as  to  the  ownership  of  such  - 
operations,  i.e..  the  number  of  such 
stations  that  are  jobber-owned,  reflner- 
owned  or  independently  owned.  Should 
the  rule  only  be  applied  to  certain 
ownership  categories  of  “gas  and  go” 
stations,  and,  finally,  how  should  “gas 
and  go”  be  defined?  If  we  were  to  adopt 
an  allocation  limitation  for  “gas  and  go” 
stations,  should  we  only  apply  it  to 
outlets  which  came  into  business 
subsequent  to  the  1977-1978  base  period 
or  should  it  apply  to  all  such  stations 
which  began  business  subsequent  to 
1972  or  since  some  other  date?  Should 
such  a  rule  be  adopted  abruptly  or  be 
phased-in  gradually? 

We  are  concerned  about  possible 
legal  problems  associated  with 
extension  of  the  current  rule  and  wish  to 
receive  comments  on  these  issues.  We 
intend  to  make  a  decision  by  September 
30, 1979  on  whether  the  allocation 
limitation  should  be  retroactively 
applied. 

V.  Written  Comment  and  Public  Hearing 
Procedures 

A.  Written  Comments 

You  are  invited  to  participate  in  this 
proceeding'by  submitting  data,  views  or 
arguments  with  respect  to  the  matters 
contained  in  the  rule.  Comments  should 
be  submitted  by  4:30  p.m.,  e.d.t.,  on  the 
date  set  forth  in  the  “Dates”  section  of 
this  notice  to  the  address  indicated  in 
the  "Addresses”  section  of  this  notice 
and  should  be  identifled  on  the  outside 
envelope  and  on  the  document  with  the 
docket  number  and  the  designation: 
“Motor  Gasoline  Allocation —  * 
Assignments  to  New  Retail  Outlets." 

Ten  copies  should  be  submitted. 

Any  information  or  data  submitted 
which  you  consider  to  be  confidential 
must  be  so  identified  and  submitted  in 


writing,  one  copy  only.  We  reserve  the 
right  to  determine  the  confidential  status 
of  such  information  or  data  and  to  treat 
it  according  to  our  determination. 

B.  Public  Hearing 

1.  Procedure  for  Requests  to  Make 
Oral  Presentation. — If  you  have  any 
interest  in  the  matters  discussed  in  the 
rule,  or  represent  a  group  or  class  of 
persons  that  has  an  interest,  you  may 
make  a  written  request  for  an 
opportunity  to  make  oral  presentation 
by  4:30  p.m.,  local  time,  on  the  date  set 
forth  in  the  “Dates"  section  of  this 
notice  for  the  hearing.  You  should  also 
provide  a  phone  number  where  you  may 
be  contacted  through  the  day  before  the 
hearing. 

If  you  are  selected  to  be  heard,  you 
will  be  so  notifled  before  4:30  p.m.,  e.d.t., 
September  17, 1979.  You  will  be  required 
to  submit  one  hundred  copies  of  your 
statement  to  the  hearing  location, 
indicated  in  the  “Addresses”  section  of 
this  notice,  before  4:30  p.m.,  e.d.t.,  on  the 
day  before  the  hearing. 

2.  Conduct  of  the  Hearing. — We 
reserve  the  right  to  select  the  persons  to 
be  heard  at  the  hearing,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard. 

An  ERA  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be  a 
judicial-type  hearing.  Questions  may  be 
asked  only  by  hearing  panel  members. 

At  the  conclusion  of  all  initial  oral 
statements,  each  person  who  has  made 
an  oral  statement  will  be  given  the 
opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

You  may  submit  questions  to  be  asked 
of  any  person  making  a  statement  at  the 
hearing  to  the  address  indicated  above 
for  requests  to  speak  before  4:30  p.m., 
e.d.t.,  on  the  day  before  the  hearing.  If 
you  wish  to  have  a  question  asked  at  the 
hearing,  you  may  submit  the  question,  in 
writing,  to  the  presiding  officer.  The 
ERA  or,  if  the  question  is  submitted  at 
the  hearing,  the  presiding  officer  will 
determine  whether  the  question  is 
relevant,  and  whether  the  time 
limitations  permit  it  to  be  presented  for 
answer.  The  question  will  be  asked  of 
the  witness  by  the  presiding  officer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 
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A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  the  and  made  available 
for  inspection  at  the  DOE  Freedom  of 
Information  Office,  Room  GA-152, 

James  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.,  Between  the  hours  of 
8:00  am.  and  4:30  p.m.,  Monday  through 
Friday.  You  may  purchase  copies  of  the 
transcript  of  the  hearing  from  the 
reporter. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  §  751  et  seq..  Pub.  L.  93-159,  as 
amended.  Pub.  L  93-511,  Pub.  L  94-99,  Pub. 

L.  94-133,  Pub.  L  94-163,  and  Pub.  L  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  S  787  et  seq..  Pub.  L  93-275,  as 
amended.  Pub.  L  94-332,  Pub.  L  94-385,  Pub. 
L.  95-70,  and  Pub.  L  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6201  et  seq.. 
Pub.  L.  94-163,  as  amended.  Pub.  L.  94-385, 
and  Pub.  L.  95-70;  Department  of  Energy 
Organization  Act.  42  U.S.C.  §  7101  et  seq.. 
Pub.  L.  95-91;  E.0. 11790,  39  FR  23185:  E.O. 
12009,  42  FR  46267.) 

In  consideration  of  the  foregoing.  Part 
211  of  Chapter  II  of  Title  10  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below,  effective  July  6, 1979 
through  October  31, 1979. 

Issued  in  Washington,  D.C.,  July  15, 1979. 
David  J.  Bardin, 

Administrator,  Economic  Regulatory 
Administration. 

Subparagraph  (a)(2)  of  paragraph  (a) 
of  §  211.105  is  amended  by  revising 
paragraph  (a](2)(ii)  to  read  as  follows: 

§  2 1 1 . 1 05  Supplier/purchaser 
relationships. 

(a)  New  wholesale  purchasers. 

«  «  *  *  * 

(2)  *  *  * 

(ii)  As  to  a  new  retail  sales  outlet 
which  does  not  qualify  for  a 
determination  of  a  base  period  use 
under  paragraph  (2)(iJ  above,  an 
assignment  of  a  base  period  use  will  be 
made  by  the  ERA  Regional  Office  under 
the  "Guidelines  for  Evaluation  of 
Applications  for  Assignment  of  Supplier 
and  Base  Period  Use  to  New  Gasoline 
Retail  Sales  Outlets."  However,  as  to  a 
retail  outlet  for  which  by  July  6, 1979  the 
investment  in  the  capital  costs  of  the 
outlet  (excluding  the  cost  of  land)  did 
not  exceed  25  percent  of  total  capital 
costs,  ERA  wiU  not,  through  October  31, 
1979,  assign  a  base  period  use  in  excess 
of  50,000  gallons  per  month. 

*  *  •  «  • 

|FR  Doc  79-22258  Filed  7-n-79t  *05  pm| 
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10  CFR  Part  212 

[Docket  No.  ERA-R-'79-32-A] 

Amendments  to  the  Retailer  Price 
Rules  for  Motor  Gasoline 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  adopts  the 
following  amendments  to  the  retailer 
price  rules  for  motor  gasoline. 

1.  The  maximum  lawful  selling  price 
for  retail  sales  of  each  type  or  grade  of 
gasoline  shall  be  their  acquisition  cost, 
plus  applicable  taxes,  plus  15.4  cents  per 
gallon. 

2.  The  acquisition  cost  for  firms  which 
have  made  their  last  three  purchases 
from  the  same  supplier  shall  be  the  price 
paid  in  the  most  recent  purchase  of 
gasoline.  All  other  firms  must  use  the 
weighted  average  price  paid  in  their  last 
three  (3)  purchases  of  gasoline  in 
determining  their  acquisition  cost.  DOE 
retains  the  authority  to  disallow  fi-om 
the  acquisition  cost  computation 
purchases  of  amoimts  of  gasoline  which 
have  the  effect  of  fhistrating  the  purpose 
of  the  price  regulations. 

3.  Retail  dealers  will  not  be  allowed  to 
pass  through  current  and  prospective 
“banks”  of  unrecovered  costs. 

4.  The  Governor  of  a  State  may 
increase  the  margin  charged  by  retailers 
in  that  State. 

5.  Retailers  shall  post  in  a  prominent 
place  their  maximum  allowable  margin 
and  the  maximum  allowable  price 
permitted  imder  these  regulations. 
EFFECTIVE  DATE:  July  15, 1979. 

OTHER  DATES:  Comments  by  November 
10, 1979,  4:30  p.m. 

ADDRESSES:  All  comments  to  Public 
Hearing  Management;  Docket  No.  ERA- 
R-79-32;  Department  of  Energy,  Room 
2313,  2000  “M"  St.  N.W.,  Washington, 
D.C.  20461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Gillette  (Hearing  Procedures) 
Economic  Regulatory  Administration, 

Room  2214-B,  2000  “M"  Street,  N.W„ 
Washington,  D.C.  20461,  (202)  254-5201. 
William  Webb  (Office  of  Public  Information), 
Economic  Re^atory  Administration. 

Room  Blia  2000  “M”  Street,  N.W., 
Washington,  D.C.  20461,  (202)  634-2170. 

Ed  Mampe  or  Chuck  Boehl  (Office  of 
Regulations  and  Emergency  Planning), 
Economic  Regulatory  Administration, 

Room  2314,  2000  "M”  Street,  N.W., 
Washington,  D.C  20461,  (202)  254-7200. 
William  M.  Lee  (Office  of  General  Counsel), 
Department  of  Energy,  Forrestal  Building. 


Room  6A-127,  Washington,  D.C.  20585, 

(202)  252-6754. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Amendments 

III.  Continuation  of  Rulemaking,  Written 

Comments,  and  Effective  Date 

IV.  Procedural  Requirements 

I.  Background 

On  May  14, 1979,  DOE  issued  a  Notice 
of  Intent  to  review  its  retailer  price 
regulations  applicable  to  motor  gasoline 
in  light  of  retailers’  reduced  allocations 
of  gasoline  and  increasing  non-product 
costs.  On  June  22, 1979,  DOE  issued  a 
notice  of  proposed  rulemaking  and 
public  hearing  (44  FR  37316,  June  26, 
1979)  proposing  several  major 
substantive  changes  to  the  rules  as  well 
as  alternative  regulatory  schemes. 
Hearings  were  held  in  San  Francisco. 
California  on  Jtily  10  and  11  and  in 
Washington,  D.C.  on  July  12  and  13 
concerning  the  proposed  amendments 
and  alternative  regulatory  schemes  to 
the  retailer  price  rules.  There  were  over 
97  witnesses  at  the  hearings  and  written 
comments  were  received  from  many 
interested  parties. 

The  purpose  of  the  proposed 
amendments  was  two-fold.  First,  the 
amendments  were  designed  to  simplify 
the  price  rules  applicable  to  retail  sales 
of  motor  gasoline  thereby  easing 
administrative  burdens  on  retailers  and 
facilitating  compliance  with  and 
enforcement  of  the  rules.  Second,  with 
current  reduced  allocations  and 
increased  non-product  costs  caused  by 
inflation,  DOE  wanted  to  determine  if 
retailers  were  receiving  appropriate 
margins  and  thus  remaining 
economically  viable. 

At  the  hearings  conducted  by  DOE, 
data  was  submitted  and  testimony 
presented  which  demonstrated  to  DOE 
the  following  immediate  and  critical 
problems  in  the  retailer  price  rules. 

A.  Need  to  Simplify  Rules 

The  provisions  of  the  retailer  price 
rules,  in  particular  the  "banking" 
provisions,  have  grown  increasingly 
complex  and  difficult  for  retailers  to 
understand  and  for  DOE  to  enforce. 
Comments  received  by  DOE  from  state 
and  national  retail  associations  and 
state  energy  offices  which  have  been 
delegated  the  authority  to  enforce  DOE 
rules  repeatedly  emphasized  the  urgent 
need  to  simplify  the  rules.  Tbese 
comments  included  the  following 
representative  statements: 

"The  DOE  regulations  are  simply 
impossible  to  understand,  let  alone  enforce. 
They  are  so  long,  difficult  to  understand, 
vague.  ...  no  small  businessman  can  deal 
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with  them.”  Letter  to  President  fimmy  Carter 
from  Jim  Campbell,  Executive  Director, 
California  Service  Station  Association,  April 

27, 1979. 

‘The  existing  regulations  need  to  be 
changed  to  accommodate  procedures  which 
are  simple,  can  be  effectively  communicated, 
uniformly  applied  and  consistently  enforced,” 
Testimony  of  Theron  Schnure  on  behalf  of 
Governor  Ella  Grasso,  State  of  Connecticut, 
July  12, 1979. 

”,  .  .  replace  the  complete  confusion  of  the 
present,  complicated  and  inequitable 
regulations  with  a  simple,  clear  regulation 
that  everyone  can  understand.”  Testimony  of 
Glenn  Nillson,  Executive  Director,  Lone  Star 
Service  Stations  Association,  July  12, 1979, 

The  need  to  eliminate  the  “banking”  • 
provisions,  perhaps  the  most  complex 
portion  of  the  retailer  price  rule,  in  order 
to  simplify  the  rules  was  stressed 
repeatedly. 

“The  New  Jersey  Department  of  Energy 
strongly  supports  the  elimination  of  the 
banking  system.”  Testimony  of  Joel  Jacobson, 
Commissioner,  New  Jersey  Department  of 
Energy,  July  12, 1979. 

“One  of  the  most  difficult  aspects  of  an 
audit  is  concerned  with  the  ‘bank*  provision.” 
Testimony  of  Theron  Schnure,  op.  cit 

"Rather  than  try  to  determine  from  DOE’s 
complex  and  confused  rulings  as  to  what 
constitutes  a  legitimate  bank,  most  dealers 
would  prefer  a  fair,  adequate  ceiling  price 
and  abandon  their  use  of  banks."  Testimony 
of  Vic  Rasheed,  Greater  Washington/ 
Maryland  Service  Station  Association,  July 

12, 1979. 

“We  strongly  support  the  elimination  of  the 
carry  forward  of  unrecouped  increased 
product  cost  or  the  so-called  ‘Banks’ 
program.”  Testimony  of  Howard  Roe, 

National  Association  of  Truck  Stop 
Operators,  July  12, 1979. 

B.  Need  to  Adjust  Retailers’  Margins 

The  testimony  submitted  by  a 
majority  of  the  participants  at  the 
hearings  stated  that  unless  retail  dealers 
were  permitted  promptly  an  adequate 
margin  to  reflect  reduced  allocations 
and  increased  non-product  costs,  many 
would  go  out  of  business  causing  severe 
disruptions  and  imbalances  in  the 
supply  and  distribution  of  gasoline. 

‘There  is  no  provision  whatsoever  for 
reduced  sales  volumes  due  to  the  current 
shortage,  or  for  the  substantial  increase  in  the 
cost  of  living.  .  .  .”  Testimony  of  James  R. 
Carroll,  Southern  California  Service  Station 
Association,  July  10, 1979. 

“Immediate  adoption  of  appropriate 
amendments  to  the  current  retail  price  rules 
for  motor  gasoline,  adjusting  dealer  margins 
for  inflation  and  for  periods  of  short  supply, 
is  essential  to  the  survival  of  the  vast  ~ 
network  of  available  product.  .  . 

Testimony  of  Jack  Houston,  National 
Congress  of  Petroleum  Retailers,  Inc. 

We  recognize  that  the  non-product  cost 
increases  granted  retailers  since  the 


price  rules  were  adopted  have  lagged  far 
behind  inflation  and  therefore  may 
jeopardize  the  viability  of  many 
retailers.  The  disruptions  and 
imbalances  in  the  supply  of  gasoline, 
which  would  be  created  if  large  numbers 
of  retailers  were  forced  out  of  the 
marketplace,  must  be  prevented. 
Therefore  DOE  has  determined  to 
change  the  retailers’  allowable  margin 
so  as  to  provide  adequate  compensation 
for  increased  non-product  costs  due  to 
inflation. 

C.  Need  to  Eliminate  Inflationary  and 
Unfair  "Bank" Rules 

it  is  clear  from  the  record  that  the  rule 
which  permits  retailers  to  carry  forward 
unrecouped  costs  for  recovery  at  a 
future  date  (the  “bank  rule”)  may  be 
highly  inflationary  and  may  cause 
distortions  in  the  selling  price  of 
gasoline  at  the  retail  level.  This 
potential  is  most  likely  to  be  realized 
and  with  the  most  damaging  results  in  a 
time  of  shortage  such  as  the  present. 
First,  it  is  only  in  a  shortage  situation 
that  dealers  will  be  able  to  pass  through 
large  amounts  of  such  costs  without 
losing  their  market  share.  While  such 
results  may  be  acceptable  where  short 
term  regional  shortages  appear,  the 
inflationary  impact  of  massive  banks  in 
a  situation  of  long  term  nationwide 
shortage  caimot  be  tolerated. 

“The  passthrough  of  banked  costs  is 
grossly  unfair  to  consumers.  .  .  .  [Tjhat 
system  of  price  setting  .  .  .  runs  contrary  to 
the  price  stabilization  goals  of  the 
Administration's  anti-inflationary  efforts.” 
Testimony  of  Clarence  Ditlow,  Center  for 
Auto  Safety,  July  13, 1979. 

Second,  in  a  time  of  shortage  it  is 
particularly  important  that  price 
regulations  be  easily  enforceable  and 
clearly  understood  both  by  the  public 
and  by  retailers  since  it  is  at  such  times 
that  the  public  is  most  vulnerable  to 
price  gouging.  In  the  past  weeks, 

“banks”  have  threatened  to  become  a 
convenient  excuse  for  any  exorbitant 
price.  The  complexity  of  the  regulations 
made  it  impossible  for  the  public  or  for 
governmental  enforcement  authorities  to 
determine  in  every  instance  which  such 
claims  were  justified.  As  one  witness 
testified; 

“[tjhe  bank,  permit[sj  some  dealers  to 
charge  virtually  any  price  desired.  .  .  .” 
Testimony  of  James  R.  Carroll,  Southern 
California  Service  Station  Association,  July 

10. 1979. 

Finally,  the  complexity  of  the  bank 
rules  is  not  only  unfair  to  consumers  but 
also  treats  retailers  unfairly  as  among 
themselves  because  of  the  different 
abilities  of  retailers  to  compile  and 


produce  documentation.  Thus,  in  many 
instances,  the  retailer’s  ability  lawfully 
to  use  banks  may  depend  more  on  the 
sophistication  of  its  recordkeeping  than 
on  whether  it  in  fact  has  unrecouped 
costs. 

For  these  reasons,  among  others,  we 
have  determined  that  certain  immediate 
changes  in  the  price  rules  are  required. 
Accordingly,  we  are  today  adopting 
several  of  ^e  proposed  amendments 
with  respect  to  retailers,  effective 
immediately,  and  we  are  continuing  the 
rulemaking  proceeding  with  respect  to 
reffners  and  resellers.  DOE  has 
determined  that  this  action  is  necessary 
to  prevent  the  severe  economic  harm 
which  could  result  from  continuing  in 
effect  a  system  of  price  regulations 
which  are  inflationary,  unfair  and  often 
unenforceable. 

n.  Amendments  Adopted 

A.  Maximum  Lawful  Selling  Price 

The  maximum  lawful  selling  price  that 
may  be  charged  in  sales  of  motor 
gasoline  by  retailers  is  the  gasoline 
acquisition  cost  plus  15.4  cents  per 
gallon  plus  taxes.  The  new  rule  is 
significantly  different  from  the  current 
rule  in  that  the  use  of  the  May  15, 1973 
weighted  average  price  is  eliminated  as 
the  basis  for  computing  price. 
Independent  retailers  will  no  longer 
calculate  product  cost  increases  on  the 
basis  of  the  weighted  average  cost  of 
product  in  inventory. 

We  have  applied  a  standard  measure 
of  inflation,  the  GNP  deflator  (which  is 
used  by  DOE  to  calculate  allowable 
increases  in  domestic  controlled  crude 
oil  prices)  to  the  average  allowable 
margin  of  all  retail  stations  in  the  U.S.  in 
the  first  quarter  of  1974  (10.5  cents).  We 
then  calculated  inflation  through  the 
first  quarter  in  1979  using  the  GNP 
deflator  and  projected  inflation  for  the 
second  quarter  of  1979. 

These  calculations  yield  a  retailer 
margin  of  15.4  cents  per  gallon,  which 
we  are  hereby  adopting  as  a  fixed  cents 
per  gallon  markup  for  all  retail  gasoline 
stations.  This  amount  reflects  increases 
in  retailer  non-product  costs,  and 
increases  in  the  allowable  margin 
adopted  earlier  this  year  by  ERA  for 
costs  related  to  vapor  recovery  systems 
and  rent  passthrough.  This  fixed  cents 
per  gallon  markup  will  be  adjusted  semi¬ 
annually  beginning  in  December  1979  on 
the  basis  of  the  GNP  deflator.  For 
example,  the  December  adjustment  will 
be  based  on  the  first  revision  in  the  GNP 
deflator  for  the  third  quarter  1979,  which 
is  generally  available  the  last  week  in 
November.  In  order  to  provide  adequate 
time  for  dissemination  of  the  revised 
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fixed  cents  per  gallon  markup,  we  will 
make  it  effective  December  15, 1979. 

This  method  is  consistent  with  the 
manner  in  which  the  GNP  deflator  is 
used  in  the  DOE’s  domestic  crude  oil 
pricing  policy  and  will  assure  retail 
gasoline  dealers  that  the  fixed  cents  per 
gallon  markup  will  reflect  increases  in 
the  rate  of  domestic  inflation. 

The  present  rules  were  based  on  a 
policy  of  freezing  margins  generally  at 
1974  levels  but  allowing  unrecovered 
costs  to  be  "banked”  during  periods  of 
abundant  supply  and  intense 
competition  and  allowing  them  to  be 
recovered  when  supplies  .become  tight. 
We  have  noted  above  the  inequity  to 
dealers  and  the  lack  of  protection  to 
consumers  of  both  the  frozen  margin 
and  banked  costs  aspects  of  the  present 
rule.  The  rules  being  adopted  today  in 
effect  reverse  this  approach:  allowable 
margins  will  be  adjusted  to  reflect  cost 
factors  not  accounted  for  in  the  previous 
rules — past  inflation  and  an  escalator  to 
reflect  future  inflation,  and  at  the  same 
time  the  ability  to  pass  through  banked 
costs  will  be  eliminated.  We  believe  that 
this  system  is  fairer  and  more  workable 
for  all  concerned  than  the  present  rules. 

The  new  maximum  allowable  price  is 
applicable  only  to  the  retailer’s  sales  of 
gasoline.  Since  costs  incurred  in  May 
1973  are  no  longer  part  of  the  formula 
used  by  each  covered  retailer  to 
compute  its  allowable  price,  retailers 
are  no  longer  required  to  continue  to 
provide  customers,  at  no  extra  charge, 
with  the  same  goods,  services,  premiums 
and  credit  terms  as  were  in  effect  on 
May  15, 1973.  Retailers  may  offer 
separately  and  charge  separately  for 
goods  and  services  previously  included 
in  their  May  15. 1973  price  provided, 
however,  that  retailers  may  not 
condition  their  sale  of  gasoline  on 
customers’  purchases  of  any  other  such 
goods  or  services. 

Retailers  may  recoup  any  federal, 
state,  or  local  excise  and  sales  taxes 
levied  on  sales  of  gasoline  at  the  pump. 
Property,  franchise,  income,  and  other 
similiar  taxes,  which  are  levied  on  the 
firm,  are  considered  part  of  the  firm’s 
non-product  costs  and  must  be  paid  for 
out  of  the  dealer’s  margin. 

B.  Acquisition  Cost 

For  firms  with  a  sole  supplier,  the 
most  recent  acquisition  cost  means  the 
per  gallon  price  of  the  most  recent 
purchase  from  that  supplier  and 
includes  transportation  costs  associated 
with  bringing  the  gasoline  into  the 
retailer’s  inventory.  Firms  with  more 
than  one  supplier  shall  compute 
acquisition  cost  using  the  weighted 
average  price  paid  for  gasoline  in  the 


last  three  gasoline  purchases  made  by 
the  retailer  from  any  of  its  suppliers.  If  a 
firm  which  generally  has  a  sole  supplier 
makes  an  unusual  purchase  of  gasoline 
from  a  different  supplier,  it  shall 
compute  its  acquisition  costs  for  that 


purchase  and  the  succeeding  two  (2) 
purchases  in  the  same  manner  as  Hrms 
with  multiple  suppliers. 

For  example.  Retailer  X,  Retailer  Y 
and  Retailer  Z  make  the  following 
purchases  of  gasoline. 


Supplier  Cost  (cents  Ouanttty  Date 

per  gallon  (gallons) 


RetaitefX .  Supplier  A. 

Supplier  A. 
Supplier  A. 

Retailer  Y . . .  Supplier  A. 

Supplier  B. 
Supplier  C. 
Supplier  A. 

Retailer  Z .  Supplier  A. 

Supplier  A. 
Supplier  C. 
Supplier  A. 
Supplier  A. 
Supplier  A. 


60 

6,000 

July  16. 

62 

6,000 

July  17. 

64 

6,000 

July  18. 

60 

8,000 

July  15 

61 

4.000 

July  16 

63 

4,000 

July  17 

62 

8,000 

July  18. 

60 

8,000 

July  15 

61 

8,000 

July  16. 

59 

4,000 

July  17 

61 

8,000 

July  18. 

62 

8.000 

July  18 

63 

8,000 

July  19 

On  July  18  the  acquisition  cost  for 
Retailer  X  is  64((  per  gallon,  the  most 
recent  purchase  price  from  its  historical 
suppler.  The  acquisition  cost  for  Retailer 
Y  is  620  per  gallon,  the  weighted 
average  purchase  price  of  the  three  most 
recent  purchases.  On  July  17,  Retailer  Z, 
which  normally  only  purchases  gasoline 
from  Supplier  A,  makes  a  spot  purchase 
of  gasoline.  Because  Retailer  Z  has  more 
than  one  supplier,  on  July  17  its 
acquisition  cost  is  computed  using  the 
weighted  average  invoice  price  of  the 
three  most  recent  purchases,  and  is 
60.20  per  gallon.  On  July  19,  after 
Retailer  Z  has  made  three  consecutive 
purchases  from  its  historical  supplier 
Retailer  Z  may  again  use  the  most 
recent  purchase  price,  630,  to  compute 
its  acquisition  cost. 

We  have  decided  to  use  the  most 
recent  purchase  price  as  the  acquisition 
cost  for  firms  purchasing  from  sole 
suppliers  so  as  to  make  implementation 
and  enforcement  of  the  rules  as  simple 
as  possible.  However,  DOE  retains  the 
authority  to  disallow  from  the 
acquisition  cost  computation  any 
purchases  which  are  intended  to 
circumvent  the  price  rules. 

C.  Unrecouped  Increased  Costs 
("Banks*’) 

Existing  unrecouped  increased 
product  costs  may  not  be  carried 
forward  to  be  recouped  at  a  later  date. 
In  addition,  retailers  will  not  be 
permitted  to  carry  forward  future 
increased  costs  for  later  recoupment. 

DOE  has  determined  that  the 
elimination  of  current  banks  is 
necessary  for  three  major  reasons.  First, 
if  the  retailer  price  rules  are  to  be 
effectively  implemented  and  enforced 
they  must  be  simplified  so  that  they  are 
easily  understood  by  retailers  and 
consumers.  The  banking  provision  was 


one  of  the  most  complicated  and 
difficult  to  understand  parts  of  the  price 
rules.  As  discussed  above,  comments 
from  the  industry  indicate  that  most 
retailers  found  the  banking  rule  difficult 
to  understand  and  many  firms  did  not 
have  the  resources  to  calculate  banks 
accurately.  Second,  in  a  period  of  short 
supply  banks  are  a  volatile  and  highly 
inflationary  factor.  Retailers  with  large 
banked  costs  can  charge  prices 
substantially  higher  than  firms  which 
did  not  have  banks  or  which  did  not 
have  adequate  records  or  resources  to 
calculate  banks.  Third,  the  bank  rules 
impact  unfairly  and  unevenly  on 
retailers  because  of  their  different 
resources  for  maintaining  adequate 
records. 

D.  Posting  Requirements 

The  rules  currently  require  that 
retailers  post  the  maximum  lawful 
selling  price  on  each  retail  pump.  This 
provision  is  amended  to  require  retailers 
to  post  the  maximum  lawful  selling  price 
in  a  prominent  place  in  the  retail  station. 

In  addition,  under  the  new  rules, 
retailers  will  be  required  to  post  and 
maintain  in  legible  form  in  a  prominent 
place  in  the  retail  station,  both  the  fixed 
cents  per  gallon  markup  and  the 
maximum  allowable  price  per  gallon  for 
each  grade  and  type  of  gasoline 
permitted  retailers  under  the  DOE 
pricing  rules.  Both  prices  should  be 
posted  in  numbers  not  less  than  four  (4) 
inches  high.  For  example  the  signs  may 
state:  "The  maximum  legal  price  for  this 
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gasoline  is - (t  per  gallon  and  includes 

a  maximum  cents  per  gallon  markup  of 

- ^  per  gallon.”  Because  retailers  are 

not  required  to  charge  the  maximum 
markup  the  sign  will  not  necessarily 
indicate  the  markup  the  retailer  is 
actually  charging.  The  retailer  may,  at 
its  option,  also  indicate  its  actual 
markup  and  other  pricing  information 
but  in  any  event  it  must  post  the 
maximum  lawful  margin  and  maximum 
lawful  selling  price  in  tlie  size  and 
location  required. 

Firms  which  fail  to  post  accurately 
either  of  the  numbers  required  to  be 
posted  by  DOE  shall  decrease  their 
maximum  lawful  selling  price  by  five  (5) 
cents  per  gallon  for  each  day  the  firm 
violates  the  posting  rules  and  for  an 
additional  30  days  after  the  firm  begins 
complying  with  the  rules. 

E.  Authorization  to  State  Governors 

The  final  rules  adopted  today  adopt  a 
nationwide  fixed  cents  per  gallon 
markup.  While  this  change  greatly 
simplifies  the  retail  price  rules  for  motor 
gasoline,  we  recognize  that  economic 
hardships  may  be  created  for  certain 
retail  dealers  in  areas  with  unusually 
high  costs.  In  order  to  alleviate  those 
hardships  in  a  fair  and  expeditious 
manner,  DOE  authorizes  the  governor  of 
each  state  to  adjust  the  fixed  per  gallon 
markups  permitted  all  or  some  of  the 
retailers  in  the  state  by  up  to  10  cents 
per  gallon  where  such  increase  is  cost 
justified  provided  that  (a)  the  Governor 
has  given  the  ERA  Administrator  ten 
(10)  days  prior  notice  (including  the  cost 
justification  for  the  increase)  and  (b)  the 
ERA  Administrator  has  not,  within  ten 
(10)  days,  objected  to  the  increase.  The 
Governor  may  allow  other  increases  in 
the  fixed  cents  per  gallon  markup 
(including  cost  justified  increases  above 
ten  cents  per  gallon)  only  with  the  prior 
express  approval  of  the  ERA 
Administrator. 

A  governor's  decision  to  adjust  a 
retail  dealer’s  margin  shall  be  consistent 
with  the  objectives  of  the  Emergency 
Petroleum  Allocation  Act  and  shall  not 
be  inconsistent  with  DOE  regulations. 

The  Administrator  of  the  ERA  may 
disallow  at  any  time  any  adjustment 
made  by  a  governor  to  any  retail 
dealer’s  fixed  cents  per  gallon  markup. 

III.  Continuation  of  Rulemaking,  Written 
Comments  and  Effective  Date 

A.  Continuation  of  Rulemaking 

With  respect  to  amendments  proposed 
to  retail  sales  of  gasoline  by  refiners  and 
resellers  and  the  adjustments  to  reseller 
allowable  margins,  DOE  is  continuing 
this  rulemaking  proceeding  and  intends 


promptly  to  issue  rules  thereon.  Pending 
completion  of  this  rulemaking 
proceeding,  the  current  rules  will 
continue  to  apply  with  respect  to 
resellers. 

B.  Written  Comments 

DOE  will  accept  written  comments  on 
the  final  rules  adopted  today  through 
November  16, 1979.  DOE  is  permitting 
this  extended  comment  period  in  order 
to  allow  interested  parties  to  submit 
additional  comments  on  appropriate 
changes  or  amendments  to  the  rules 
once  they  are  in  effect. 

C.  Effective  Date 

The  final  rules  adopted  today  are 
effective  July  16, 1979.  However,  as  an 
exercise  of  DOE  enforcement  discretion, 
DOE  will  permit  a  retailer  to  continue  to 
price  under  the  old  rules  until  August  1, 
1979,  at  which  time  these  price  rules 
become  mandatory,  provided  that  such 
retailer  does  not  on  any  day  after  July  16 
pass  through  (on  a  cents  per  gallon 
basis)  banked  costs  in  excess  of  those 
passed  through  on  July  16, 1979.  This 
fifteen  (15)  day  period,  in  which  retailers 
have  the  option  of  pricing  under  either 
the  old  or  new  price  rules,  is  to  allow 
retailers  sufficient  time  to  implement  the 
new  simplified  pricing  rules. 

IV.  Procedural  Requirements 

A.  Section  501  of  the  DOE  Act 

Under  section  501(e)  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act,  42  U.S.C.  §  7101  et  seq..  Pub. 

L.  95-91,  DOE  Act),  we  may  waive  the 
prior  notice  and  hearing  requirements  of 
subsections  (b),  (c)  and  (d)  of  section  501 
upon  our  finding  that  strict  compliance 
with  these  requirements  is  likely  to 
cause  serious  harm  or  injury  to  the 
public  health,  safety  or  welfare.  For  the 
following  reasons,  DOE  believes  such  a 
finding  can  and  should  be  made  in  this 
instance.  First,  there  is  substantial 
evidence  that  there  are  significant 
problems  with  enforcement  of  the  old 
rules.  Second,  severe  disruptions  and 
imbalances  in  the  supply  and 
distribution  of  motor  gasoline  could 
develop  in  the  coming  months.  Third,  the 
inflationary  impact  and  price  distortions 
caused  by  retailers  recouping  “banks”  in 
the  current  shortage  situation  is  causing 
serious  economic  harm  and  injury. 
Therefore,  we  have  waived  these 
requirements  to  the  extent  necessary  to 
adopt  these  amendments  effective  ' 
immediately. 

B.  Section  404  of  the  DOE  Act 

Section  404(a)  of  the  DOE  Act  requires 
that  the  Federal  Energy  Regulatory 
Commission  (FERC)  be  notified 


whenever  the  Secretary  of  Energy 
proposes  to  prescribe  rules,  regulations, 
and  statements  of  policy  of  general 
applicability  in  the  exercise  of  functions 
transferred  to  him  or  her  under  section 
301  or  section  306  of  the  DOE  Act.  If  the 
FERC  determines,  within  such  period  as 
the  Secretary  may  prescribe,  that  the 
proposed  action  may  significantly  affect 
any  of  its  functions  under  sections 
402(a)(1)  or  (b)  of  the  DOE  Act,  the 
Secretary  shall  immediately  refer  the 
matter  to  the  FERC. 

Following  an  opportunity  to  review 
the  amendments  adopted  today  the 
FERC  has  declined  to  determine  that  it 
may  significantly  affect  one  of  its  . 
functions  under  the  sections  noted 
above. 

C.  Section  553  of  the  Administrative 
Procedure  Act 

Section  553(d)  of  the  Administrative 
Procedure  Act  requires  that  a 
substantive  rule  not  become  effective 
less  than  thirty  days  after  its  publication 
unless  the  agency  promulgating  the  rule 
finds  good  cause  to  waive  this 
requirement  and  publishes  this  finding 
together  with  the  rule.  We  have 
determined  that  good  cause  is  found  to 
waive  the  section  553(d)  requirement  for 
the  reasons  stated  above  in  support  of 
adopting  the  amendments  effective 
immediately. 

D.  Executive  Order  12044 

The  sixty-day  advance  public 
comment  period  required  for  proposed 
rulemakings  pursuant  to  Executive 
Order  12044,  entitled  “Improving 
Government  Regulations”  (43  FR  12661, 
March  23, 1978)  and  DOE’s 
implementing  procedures,  DOE  Order 
2030  (44  FR  1032,  January  3, 1979),  have 
been  waived  by  the  Deputy  Secretary  of 
Energy  for  the  reasons  previously  stated 
for  adopting  the  amendments  effective 
immediately. 

(Emergency  Petroleum  Allocation  Act  of  1973. 
15  U.S.C.  §  751  et  seq..  Pub.  L  93-159,  as 
amended.  Pub.  L.  93-511,  Pub.  L  94-99,  Pub. 

L.  94-133,  Pub.  L.  94-163,  and  Pub.  L.  94-385; 
Federal  Energy  Administration  Act  of  1974. 

15  U.S.C.  §  787  et  seq..  Pub.  L.  93-275,  as 
amended.  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 
L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6201  et  seq'.. 
Pub.  L.  94-163,  as  amended.  Pub.  L  94-385. 
and  Pub.  L.  95-70;  Department  of  Energy 
Organization  Act,  42  U.S.C.  §  7101  et  seq.. 

Pub.  L.  95-91;  E.0. 11790,  39  FR  23185;  E.O. 
12009,  42  FR  46267.) 

In  consideration  of  the  foregoing.  Part 
212  of  Chapter  II  of  Title  10  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below,  effective  July  15, 1979. 
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Issued  in  Washington,  D.C.,  July  15, 1979. 
David  J.  Bardin, 

Administrator,  Economic  Regulatory 
Administration. 

1.  Section  212.92  is  amended  to  delete 
the  definitions  of  ‘‘Increased  rental  cost” 
and  ‘‘Vapor  recovery  system  cost.” 

2.  Section  212.92  is  amended  to  add 
two  new  definitions,  ‘‘Acquisition  cost” 
and  ‘‘Tax  cost.”  ‘‘Acquisition  cost”  is 
added  as  the  first  definition  in  the 
section  and  “Tax  cost”  is  added  after 
the  definition  of  “Service  agreement” 
and  is  the  last  definition  in  this  section. 

§  212.92  Definitions. 

For  purposes  of  this  Subpart — 

“Acquisition  cost”  means:  (a)  For 
retailers  which  make  three  (3) 
consecutive  purchases  from  the  same 
supplier,  the  actual  purchase  price  paid 
for  the  most  recent  purchase  of  a 
product,  or  (b)  for  all  other  retailers  the 
weighted  average  purchase  price  paid 
for  the  three  (3)  most  recent  purchases 
computed  on  a  cents  per  gallon  basis 
and  in  either  case  includes 
transportation  costs  of  bringing  the 
product  into  inventory.  In  computing  the 
acquisition  cost,  DOE  may  disallow  any 
purchases  which  have  the  effect  of 
frustrating  the  purpose  of  the  price 
regulations. 

***** 

“Tax  cost”  means  federal,  local,  and 
state  excise,  sales,  and  other  similiar 
taxes  attributable  to  gasoline  sales  and 
computed  on  a  cents  per  gallon  basis. 
Federal,  state,  and  local  income, 
property,  franchise,  and  other  similar 
taxes  are  not  included  in  this  amount. 
***** 

3.  Section  212.93(a)  is  amended  to 
read  as  follows: 

§212.93  Price  Rule. 

(a)(1)  Except  for  retailed  sales  of 
gasoline,  a  seller  may  not  charge  a  price 
for  an  item  subject  to  this  subpart  which 
exceeds  the  weighted  average  price  at 
which  the  item  was  lawfully  priced  by 
the  seller  in  transactions  with  the  class 
of  purchaser  concerned  on  May  15, 1973, 
plus  an  amount  which  reflects,  on  a 
dollar-for-dollar  basis,  the  increased 
product  costs  concerned.  Each  seller 
shall  maintain  records  sufficient  to 
justify  prices  charged  which  reflect 
increased  product  costs,  including,  if 
applicable,  records  which  demonstrate 
that  the  seller  qualifies  to  determine 
increased  product  costs  according  to 
separate  inventories.  With  respect  to  an 
item  which  is  blended  by  the  seller,  and 
which  was  not  sold  by  the  seller  on  or 
before  May  15, 1973,  the  “weighted 
average  price  at  which  the  item  was 
lawfully  priced  by  the  seller  in 


transactions  with  the  class  of  purchaser 
concerned  on  May  15, 1973”  shall  be 
imputed  to  be  the  lawful  price  charged 
by  the  seller  for  the  predominant 
covered  product  in  the  blend  in 
transactions  with  the  class  of  purchaser 
concerned  on  May  15, 1973. 

(2)  With  respect  to  sales  of  gasoline 
by  retailers,  a  retailer  may  not  charge  a 
price  in  a  sale  of  any  type  or  grade  of 
gasoline  which  exceeds  the  most  recent 
acquisition  cost  plus  15.4  cents  per 
gallon,  plus  tax  cost  attributable  to  sales 
of  that  type  or  grade  of  gasoline. 
Beginning  December  15, 1979,  DOE  shall 
adjust  semi-annually  the  fixed  cents  per 
gallon  markup  to  reflect  the  GNP 
deflator. 

(3)  The  maximum  lawful  selling  price 
as  defined  in  §  212.93(a)(2)  shall  be 
decreased  by  five  (5)  cents  per  gallon  for 
the  thirty  (30)  days  immediately 
following  the  failure  to  comply  with  the 
posting  requirements  as  set  forth  in 

§  212.129  (b)  and  (d). 

(4) (i)  Upon  ten  (10)  days  prior  notice 
to  the  Administrator,  the  Governor  of  a 
state  may  increase  the  fixed  cents  per 
gallon  markup  as  defined  in 
subparagraph  (a)(2)  above  for  all  or 
some  of  the  retailers  in  the  state  by  an 
amount  not  to  exceed  ten  (10)  cents  per 
gallon  provided  the  increase  is  cost 
justified  and  achieves  the  objectives  of 
the  EPAA.  The  Governor  must  receive 
prior  approval  from  the  Administrator  to 
grant  any  other  increases  to  the  fixed 
cents  per  gallon  markup. 

(ii)  Any  adjustments  to  the  fixed  cents 
per  gallon  markup  made  by  the 
Governor  pursuant  to  this  section  may 
be  disallowed  by  the  Administrator  at 
any  time. 

(iii)  For  purposes  of  this  rule,  the  term 
“Governor”  includes  the  Governors  of 
the  50  States,  and  the  Chief  Executive 
Officers  of  the  District  of  Columbia, 
Puerto  Rico,  and  the  territories  and 
possessions  of  the  United  States,  other 
than  the  Panama  Canal  Zone. 

*  *  *  *  1* 

4.  Section  212.93(b)(1)  (i)  and  (ii)  are 
deleted. 

***** 

5.  Section  212.93(c)  is  amended  in  the 
first  line  and  a  new  paragraph  (3)  is 
added  to  read  as  follows: 

(e)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section  and  except 
for  retail  sales  of  gasoline: 
***** 

(3)  With  respect  to  retail  sales  of 
gasoline,  increased  product  cost  not 
recouped  on  or  before  July  16, 1979  shall 
not  be  carried  forward  pursuant  to 


subparagraph  (1)  of  this  section  to  be 
recouped  after  July  16, 1979. 

***** 

6.  Section  212.129  is  amended  in 
paragraph  (b)  and  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

§  212.129  Price  information  and  posting. 
***** 

(b)  Each  retail  seller  of  gasoline  shall 
post  and  maintain  in  legible  form,  in 
numbers  of  a  conspicuous  size  (not  less 
than  one-half  (Vz)  inch  high),  and  in  a 
prominent  place  on  each  face  of  each 
pump  used  to  dispense  gasoline  in  retail 
sales,  or  in  numbers  (not  less  than  four 
(4)  inches  high)  elsewhere  at  the  retail 
outlet,  the  maximum  permissible  price 
allowed  to  be  charged  pursuant  to 
Subpart  E  or  F  of  this  part  for  such 
product.  The  posting  of  the  actual  selling 
price  is  not  considered  to  be  the  posting 
of  the  maximum  permissible  price  as 
required  by  this  section.  Whenever  an 
adjustment  is  made  to  the  maximum 
permissible  price,  each  seller  must  post 
the  new  adjusted  maximum  permissible 
price,  and  remove  the  prior  posted  price. 
***** 

(d)  Each  retail  seller  of  gasoline  shall 
post  and  maintain  in  legible  form,  in 
numbers  of  a  conspicious  size  (not  less 
than  four  (4)  inches  high)  and  in  a 
prominent  place  at  the  retail  station  the 
maximum  fixed  cents  per  gallon  markup 
permitted  retailers  as  defined  in 
§  212.93(a)(2).  Whenever  an  adjustment 
is  made  to  the  maximum  fixed  cents  per 
gallon  markup  the  retailer  shall  post  the 
number  within  twenty-four  (24)  hours 
after  the  adjustment  is  made  and 
remove  the  prior  posted  number. 
***** 
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10CFR  Part  211 

(Docket  No.  ERA-R-79-35] 

Amendments  to  Motor  Gasoline 
Allocation  Level  Provisions 

AdENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Final  Rule  and  Notice  of  Public 
Hearing. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  amending  the 
Mandatory  Petroleum  Allocation 
Regulations  to  provide  that  motor 
gasoline  allocation  levels  for  all  priority 
uses  specified  in  §  211.103  shall  be 
based  on  usage  during  the  period 
November  1977  through  October  1978. 
These  amendments  are  intended  to 
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promote  both  the  conservation  of  scarce 
gasoline  supplies  and  the  equitable 
distribution  of  this  product  among 
priority  users.  In  view  of  this  purpose, 
today’s  amendments  are  being  adopted 
on  an  emergency  basis  so  that  they  may 
be  effective  August  1. 1979. 

DATES:  Effective  date:  August  1, 1979. 

All  requests  to  speak  at  a  hearing  by 
August  1, 1979, 4:30  p.m.  Chicago,  Illinois 
hearing:  August  9, 1979,  9:30  a.m., 
Washington,  D.C.  hearing:  August  16, 
1979, 9:30  a.m.  All  written  comments  by 
August  31, 1979, 4:30  p.m. 

addresses:  All  comments  and  requests 
to  speak  at  a  hearing  to:  Economic 
Regulatory  Administration,  Office  of 
Public  Hearings  Management,  Docket 
No.  ERA-R-79-35,  Room  2313,  2000  M 
Street,  NW.,  Washington,  D.C.  20461. 
Chicago  hearing  location:  John  C. 
Kluczinski  Building,  Room  3619,  230  S. 
Dearborn  Street,  Chicago,  Illinois  60604. 
Washington  hearing  location:  Room 
2105,  2000  M  Street  NW.,  Washington, 
D.C.  20461. 

FOR  FURTHER  INFORMATION  CONTACr. 

Robert  C  Gillette  (Comment  Procedures). 
Economic  Regulatory  Administration. 

Room  2222-A  2000  M  Street  NW., 
Washington,  D.C.  20461,  (202)  254-6201. 
William  L  Webb  (Office  of  Public 
information).  Economic  Regulatory 
Administration,  Room  B-110,  2000  M  Street 
NW,.  Washington.  D.C.  20461.  (202)  634- 
2170. 

William  E.  Caldwell  (Regulations  and 
Emergency  Planning),  Economic  Regulatory 
Administration.  Room  2304,  2000  M  Street 
NW..  Washington.  D.C.  20461,  (202)  254- 
8034. 

Alan  T.  Lockard  (Office  of  Fuels  Regulation). 
Economic  Regulator}'  Administration, 

Room  6222,  2000  M  Street  NW.. 
Washington.  D.C.  20461,  (202)  254-7422. 
jack  Kendall  or  Ben  McRae  (Office  of 
General  Counsel),  Department  of  Energy, 
Room  6A-127, 1000  Independence  Avenue 
SW,.  Washington,  D.C.  20585,  (202)  252- 
6739. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction. 

II.  Amendments  Adopted. 

III.  Procedural  Requirements. 

A.  Section  501  of  the  DOE  ACT. 

B.  Section  404  of  the  DOE  ACT. 

C.  Section  7  of  the  FEA  Act. 

D.  Section  553  of  the  APA. 

E.  Executive  Order  12044. 

IV.  Written  Comment  and  Public  Hearing 
Procedures 

A.  Written  Comments. 

B.  Public  Hearings. 

I.  Introduction 

In  order  to  minimize  the  adverse 
effects  of  the  continuing  shortage  of 
motor  gasoline  supplies  in  this  country, 
it  is  necessary  that  all  users  of  this 


product  make  a  concerted  effort  to 
reduce  gasoline  consumption.  It  is  our 
intent  that  our  regulations  provide,  to 
the  extent  practicable,  for  the  equitable 
sharing  of  the  responsibility  to  conserve 
our  energy  supplies  while  recognizing 
the  priority  needs  of  some  categories  of 
users. 

Section  211.103  of  the  allocation 
regulations  sets  forth  the  allocation 
levels  currently  used  in  determining  the 
volume  of  gasoline  supplies  to  which 
priority  users  are  entitled  under  the 
regulations.  This  section  provides  for  the 
allocation  of  gasoline  in  amounts 
necessary  to  meet  current  requirements 
for  use  in  agricultxiral  production  and  for 
essential  military  purposes.  Certain 
other  priority  uses,  such  as  emergency 
services  and  energy  production,  are 
entitled  to  receive  their  current 
requirements,  subject  to  an  allocation 
fraction.  The  remaining  priority  uses 
listed  in  §  211.103  are  allocated  gasoline 
supplies  based  on  usage  in  the  period 
November  1977  through  October  1978, 
subject  to  an  allocation  fraction. 

During  recent  months  the  supply  of 
gasoline  has  been  significantly  less  than 
that  available  during  this  period  last 
year.  As  a  result,  many  non-priority 
users  have  received  substantially  less 
gasoline  than  tliey  received  during 
corresponding  months  in  the  period 
November  1977  through  October  1978. 
which  is  specified  in  §  211.102  as  the 
base  period  for  purposes  of  the  motor 
gasoline  allocation  regulations.  The 
consequences  of  such  shortfalls  have 
been  most  pronounced  with  respect  to 
retail  outlets  that  serve  the  general 
public.  The  inability  of  retailers  to 
maintain  normal  supplies  has  resulted  in 
many  motorists  having  to  wait  in  long 
lines  and,  in  some  instances,  being 
unable  to  obtain  gasoline  at  all.  During 
this  same  period,  priority  users  whose 
allocation  levels  are  based  on  current 
requirements  have  generally  been 
unaffected  by  the  shortage. 

We  believe  that  gasoline  consumption 
by  all  priority  users  can  be  reduced  to  or 
nearly  to  base  period  levels  by  means  of 
determined  conservation  efforts  to  make 
up  differences  between  base  period 
usage  and  current  requirements. 
Accordingly,  we  have  concluded  that 
provisions  under  §  211,103  for  the 
allocation  of  gasoline  supplies  based  on 
the  current  requirements  of  some 
activities  and  services  are  unnecessary 
to  insure  the  maintenance  of  those 
operations.  Indeed,  we  believe  that 
these  provisions  may  actually  be  serving 
as  a  disincentive  to  conservation  by 
some  users  whose  allocation  levels  are 
currently  based  on  stated  current 
requirements.  This  is  particularly 


serious  in  a  shortage  period  since  the 
failure  of  such  users  to  reduce 
consumption  where  possible  results  in 
the  reduction  of  supplies  available  for 
allocation  to  those  users  with  allocation 
levels  determined  by  base  period  usage. 

In  view  of  the  above  considerations, 
we  have  decided  to  amend  §  211.103  to 
provide  that  the  allocation  levels  for  all 
priority  users  will  be  based  on  usage 
during  the  base  period  specified  in 
§  211.102.  We  do  not  believe  that  this 
decision  will  create  any  substantial 
hardships  for  any  priority  users. 
'Therefore,  we  believe  today's  action 
provides  an  effective  means  of 
responding  to  the  current  shortage 
situation,  while  continuing  to 
appropriately  recognize  the  importance 
of  the  activities  and  services  rendered 
by  those  priority  users  whose  allocation 
levels  are  presently  based  on  current 
requirements.  In  any  instance  where 
reliance  on  base  period  usage  would 
result  in  unavoidable  hardship,  relief 
will  be  available  through  our  normal 
exception  procedures.  In  addition,  we 
are  making  special  provisions  as 
described  below  to  insure  the 
availability  of  supplies  when  needed  for 
essential  military  purposes  or  to  prevent 
the  interruption  of  agricultural 
production  activities. 

In  addition  to  promoting  energy 
conservation  by  allocated  users,  we 
believe  today’s  amendments  to  §  211.103 
will  also  eliminate  distribution  problems 
resulting  from  the  inability  of  some 
suppliers  to  anticipate  with  any 
confidence  what  the  current 
requirements  of  particular  purchasers 
will  be.  Since  all  allocation  levels  will 
now  be  determined  by  base  period 
usage,  suppliers  will  have  a  more 
reliable  basis  for  determining  their 
supply  obligations  and  supply 
imbalances  which  may  result  from  their 
uncertain  supply  obligations  under  the 
current  provisions  of  §  211.103  will  be 
reduced  significantly. 

Today’s  amendments  also  address 
another  situation  about  which  we  have 
received  numerous  complaints.  We  have 
received  frequent  reports  of  exaggerated 
claims  of  current  requirements  by  some 
priority  users  or  their  suppliers.  In  a 
period  of  shortage,  consumers 
anticipating  increasing  difficulties  in 
obtaining  supplies  may  be  expected  to 
seek  greater  volumes  than  are  actually 
needed  to  meet  current  needs.  We  have 
also  received  reports  that  some  volumes 
obtained  in  this  way  are  then  resold 
outside  the  allocation  system  at 
substantially  higher  spot  market  prices. 
Such  abuses  as  may  have  occurred 
under  the  current  regulations  should  be 
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eliminated  by  basing  current  priority 
levels  on  base  period  usage. 

11.  Amendments  Adopted 

We  are  adopting  amendments  today 
which  revise  ^e  allocation  levels  set 
forth  in  §  211.103.  Effective  August  1. 

1979,  §  211.103(b]  will  provide  that  an 
allocation  level  of  one  himdred  percent 
of  use  in  the  base  period,  as  currently 
defined  in  §  211.102,  not  subject  to 
reduction  by  the  application  of  an 
allocation  fraction,  will  apply  to  the 
following  uses;  Essential  military*  and 
readiness-oriented  operations  of  the 
Department  of  Defense;  agricultural 
production;  emergency  services:  energy 
production;  sanitation  services; 
telecommunication  services;  passenger 
transportation  services;  aviation  ground 
support  vehicles  and  equipment;  and 
cargo,  freight  and  mail  hauling  by  truck. 

Under  today’s  amendments,  suppliers 
will  be  required  to  supply  these  users 
with  all  volumes  necessary  to  satisfy 
their  allocation  levels  for  gasoline  prior 
to  supplying  any  volumes  to  those 
priority  users  whose  allocation  levels 
will  continue  to  be  determined  by  base 
period  usage,  subject  to  an  allocation 
fraction.  (Under  the  revised  provisions 
of  §  211.103,  these  uses — which  include 
industrial  use:  commercial  use; 
government  use:  and  social  service 
agency  use — will  be  listed  under 
§  211.103(c).) 

We  believe  that  an  allocation  level  of 
one  hundred  percent  of  base  period 
usage  will  ordinarily  permit  the 
Department  of  Defense  to  secure 
sufficient  volumes  of  gasoline  for 
essential  military-  and  readiness- 
oriented  operations.  In  recognition  of  the 
vital  importance  of  these  activities  to 
the  well-being  of  the  nation,  however, 
we  have  provided  under  revised 
§  211.103(b)  that  an  allocation  level  of 
one  hundred  percent  of  current 
requirements  not  subject  to  an 
allocation  fraction  will  apply  during  any 
period  for  which  the  Secretary  of 
Defense  certifies  to  the  Administrator  of 
the  ERA  that  such  an  allocation  level  is 
necessary  as  the  result  of  unusual 
circumstances  to  meet  the  requirements 
for  essential  operations. 

We  also  believe  that  allocations  in 
accordance  with  base  period  usage  will 
usually  be  sufficient  to  meet  gasoline 
supply  requirements  for  agricultural 
production.  However,  we  recognize  that 
changes  in  the  commodities  programs  of 
the  Department  of  Agriculture  (DOA) 
may  affect  the  fuel  requirements  for 
agriculture.  Accordingly,  we  have 
assured  the  DOA  that  we  will  review 
the  allocation  level  for  agriculture  each 
year  and  make  any  adjustments  to  that 


level  which  are  appropriate  in  light  of 
any  changes  in  the  DOA’s  commodities 
programs. 

We  recognize,  that  seasonal 
variations  and  other  factors  can  also 
cause  signiHcant  variations  in  the 
demand  patterns  of  agricultural  users. 
Therefore,  we  are  adopting  a  new 
paragraph  (g)  §  211.103  which  will 
provide  that  bulk  purchasers  and 
wholesale  purchaser-consumers  may 
require  their  suppliers  to  defer  to  the 
next  month  any  portions  of  their 
respective  allocations  for  the  current 
month  for  use  in  agricultural  production. 
Agricultural  users  will  also  be  able  to 
require  their  suppliers  to  supply  during 
the  current  month  any  portions  of  their 
allocations  for  agricultural  production 
for  the  next  month.  However,  such 
purchasers  who  wish  to  defer  or  borrow 
portions  of  their  allocations  for  periods 
greater  than  one  month  will  continue  to 
be  subject,  as  are  all  purchasers  of 
allocated  products,  to  the  provisions  of 
§  211.25(c)  which  permits  such 
adjustments  only  in  those  instances 
where  the  purchaser  is  a  wholesale 
purchaser  and  the  supplier  agrees  to 
such  supply  arrangements. 

A  supplier  which  makes  a  supply 
adjustment  for  an  agricultural  user 
pursuant  to  the  new  §  211.103(g)  will  not 
be  permitted  to  certify  any  volumes 
reflected  by  such  an  adjustment  to  its 
supplier  more  than  once.  Accordingly, 
we  are  adopting  a  new  §  211.103(e)(2) 
which  will  prohibit  a  supplier  that  is 
required  to  make  such  supply 
adjustments  from  modifying  its 
certification  to  its  supplier  under 
§  211.12(d)(1)  on  the  basis  of  those 
adjustments. 

Today’s  amendments  will  result  in 
modified  allocation  levels  for  many 
priority  users.  Therefore,  new 
§  211.103(e)(2)  will  also  require  that  a 
supplier  recertify  to  its  supplier  by 
September  15, 1979  its  requirements  for 
any  purchaser  w'hose  allocation  level  is 
thus  modified.  Since  some  purchasers 
which  have  been  receiving  allocations 
based  on  current  requirements  may  not 
know  their  base  period  volumes,  the 
supplier  of  any  purchaser  whose 
allocation  level  is  altered  pursuant  to 
today’s  Hnal  rule  will  also  be  required  to 
notify  such  purchaser  by  September  15. 
1979  of  the  total  volumes  it  supplied  to 
that  purchaser  in  each  month  of  the  base 
period.  In  this  regard,  it  should  be  noted 
that  we  are  also  amending  §  211.103(f), 
effective  August  1, 1979,  to  provide  that 
applications  for  resolution  of 
disagreements  betw-een  suppliers  and 
■purchasers  should  be  made  to  the  Office 
of  Petroleum  Operations  of  the 
appropriate  ERA  Regional  Office. 


II.  Procedural  Requirements 

We  are  adopting  today’s  amendments 
on  an  emergency  basis  so  that  they  may 
be  in  effect  August  1, 1979.  Our  decision 
in  this  regard  is  based  on  our  belief  that 
these  regulatory  revisions  should  be 
implemented  as  soon  as  possible  to 
promote  the  conservation  of  scarce 
gasoline  supplies  and  to  insure  the 
equitable  distribution  of  this  product 
among  priority  users. 

A.  Section  501  of  the  DOE  Act 

Under  section  501fe)  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act,  42  U.S.C.  §  7101  et  seq..  Pub. 

L.  95-91),  we  may  waive  the  prior  notice 
and  hearing  requirements  of  subsections 
(b),  and  (c)  and  (d)  of  section  501  upon 
our  findings  that  strict  compliance  with 
these  requirements  is  likely  to  cause 
serious  harm  or  injury  to  the  public 
health,  safety  or  welfare.  We  believe 
such  a  finding  can  and  should  be  made 
in  this  instance.  This  belief  is  based  on 
our  determination  that  the  amendments 
adopted  by  today’s  final  rule  should  be 
made  effective  at  the  earliest 
practicable  date,  August  1, 1979,  for  the 
reasons  stated  above. 

In  accordance  with  section  501(e)  and 
in  order  to  provide  the  public  with  as 
much  opportunity  to  participate  in  this 
proceeding  as  is  practicable  under  the 
circumstances,  we  have  scheduled 
public  hearings  in  Washington,  D.C.  and 
in  Chicago,  Illinois  and  will  receive 
written  comments  through  August  31. 
1979  with  respect  to  today’s 
amendments.  We  will  reconsider 
today’s  action  with  regard  to  the 
comments  received  in  order  to 
determine  whether  we  should  take  any 
further  action  in  this  rulemaking 
proceeding. 

B.  Section  404  of  the  DOE  Act 

Section  404(a)  of  the  DOE  Act  requires 
that  the  Federal  Energy  Regulatory 
Commission  (FERC)  be  notified 
whenever  the  Secretary  of  Energy 
proposes  to  prescribe  rules,  regulations, 
and  statements  of  policy  of  general 
applicability  in  the  exercise  of  functions 
transferred  to  him  under  section  301  or 
section  306  of  the  DOE  Act.  If  the  FERC 
determines,  within  such  period  as  the 
Secretary  may  prescribe,  that  the 
proposed  action  may  significantly  affect 
any  of  its  functions  under  sections 
402(a)(1)  or  (b)  of  the  DOE  Act,  the 
Secretary  shall  immediately  refer  the 
matter  to  the  FERC. 

Following  an  opportunity  to  review 
today’s  final  rule,  the  FERC  has  declined 
to  determine  that  it  may  significantly 
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affect  one  of  its  functions  under  the 
sections  noted  above. 

C.  Section  7  of  the  FEA  Act 

Under  section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974  (15 
U.S.C.  §  787  et  seq..  Pub.  L.  93-275,  as 
amended),  the  requirements  of  which 
remain  in  effect  under  section  501(a)  of 
the  DOE  Act,  the  delegate  of  the 
Secretary  of  Energy  shall,  before 
promulgating  proposed  rules, 
regulations,  or  policies  affecting  the 
quality  of  the  environment,  provide  a  • 
period  of  not  less  tlian  five  working  days 
during  which  the  administrator  of  die 
Environmental  Protection  Agency  (EPA) 
may  provide  written  comments 
concerning  the  impact  of  such  rules, 
regulations,  or  policies  on  the  quality  of 
the  environment.  Such  comments  shall 
be  published  together  with  publication 
of  notice  of  the  proposed  action. 

Prior  review  by  the  EPA 
Administrator  may  be  waived  for  a 
period  of  fourteen  days  if  there  is  an 
emergency  situation  which  necessitates 
that  a  proposed  action  be  made  effective 
at  a  date  earlier  than  that  which  would 
permit  the  EPA  Administrator  the  five 
working  days  opportunity  for  prior 
comment.  Notice  of  any  such  waiver 
shall  be  given  to  the  EPA  Administrator 
and  filed  with  the  Federal  Register  with 
the  publication  of  notice  of  proposed  or 
final  agency  action  and  shall  include  an 
explanation  of  the  reasons  for  such 
waiver,  together  with  supporting  data 
and  a  description  of  the  factual  situation 
in  such  detail  as  is  determined  will 
apprise  the  EPA  and  the  public  of  the 
reasons  for  such  waiver. 

We  have  determined  that  the  five 
working  days  opportunity  for  prior 
comment  by  the  EPA  Administrator 
should  be  waived.  In  view  of  the 
emergency  nature  of  today’s 
amendments,  we  believe  such  a  waiver 
is  necessary  in  order  to  permit  a 
meaningful  opportunity  for  public 
comment,  while  insuring  that  the 
amendments  may  be  made  effective 
August  1, 1979.  A  copy  of  the 
amendment  and  this  preamble  have 
been  provided  to  the  EPA. 

D.  Section  553  of  the  APA 

Section  553(d)  of  the  Administrative 
Procedure  Act  requires  that  a 
substantive  rule  not  become  effective 
less  than  thirty  days  after  its  publication 
unless  the  agency  promulgating  the  rule 
finds  good  cause  to  waive  this 
requirement  and  publishes  this  finding 
together  with  the  rule.  We  have 
determined  that  good  cause  is  found  to 
waive  the  section  553(d)  requirement  for 
the  reasons  stated  above  in  support  of 


making  today’s  amendments  effective 
August  1. 1979 

E.  Executive  Order  12044 

The  sixty-day  advance  public 
comment  period  and  other  procedural 
requirements  for  proposed  rulemakings 
required  pursuant  to  Executive  Order 
12044,  entitled  “Improving  Government 
Regulations”  (43  FR 12661.  March  23, 
1978)  and  DOE’s  implementing 
procedures,  DOE  Order  2030  (44  FR 
1032,  January  3, 1979),  have  been  waived 
by  the  Deputy  Secretary  of  Energy  as 
they  relate  to  both  the  final  rule  and  the 
proposed  rules  presented  in  the 
preceding  sections  for  the  reasons 
previously  stated  for  making  today’s 
amendments  effective  August  1, 1979, 

III.  Written  Comment  and  Public 
Hearing  Procedures 

A.  Written  Comments 

You  are  invited  to  participate  in  this 
proceeding  by  submitting  data,  views  or 
arguments  with  respect  to  any  matters 
relevant  to  this  notice.  Comments 
should  be  submitted  by  4:30  p.m.,  August 
31, 1979  to  the  address  indicated  in  the 
“Addresses”  section  of  this  notice  and 
should  be  identified  on  the  putside 
envelope  and  on  the  document  with  the 
docket  number  and  the  designation: 
“Amendments  to  Motor  Gasoline 
Allocation  Provisions.”  Ten  copies 
should  be  submitted. 

Any  information  or  data  submitted 
which  you  consider  to  be  confidential 
must  be  so  identified  and  submitted  in 
writing,  one  copy  only.  We  reserve  the 
right  to  determine  the  confidential  status 
of  such  information  or  data  and  to  treat 
it  according  to  our  determination. 

B.  Public  Hearings 

1.  Procedure  for  Requests  to  Make 
Oral  Presentation.  If  you  have  any 
interest  in  the  matters  discussed  in  this 
notice,  or  represent  a  group  or  class  of 
persons  that  has  an  interest,  you  may 
make  an  oral  request  by  4:30  p.m., 
August  1, 1979.  For  an  opportunity  to 
make  oral  presentation  at  either  the 
Chicago  or  Washington,  D.C.  hearing  on 
today’s  amendments.  You  should 
provide  a  phone  number  where  you  may 
be  contacted  through  the  day  before  the 
hearing. 

If  you  are  selected  to  be  heard  at  a 
hearing,  you  will  be  so  notified  before 
4:30  p.m.,  August  3, 1979,  and  will  be 
required  to  submit  one  hundred  copies 
of  your  statement  to  the  appropriate 
hearing  location  before  9:30  a.m.  on  the 
day  of  the  hearing. 

2.  Conduct  of  the  Hearings.  We 
reserve  the  right  to  select  the  persons  to 


be  heard  at  the  hearings,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearings.  ’The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard. 

An  ERA  official  will  be  disignated  to 
preside  at  each  of  the  hearings.  These 
will  not  be  judicial-type  hearings. 
Questions  may  be  asked  only  by  those 
conducting  the  hearings.  At  the 
conclusion  of  all  initial  oral  statements, 
each  person  who  has  made  an  oral 
statement  will  be  given  the  opportunity 
to  make  a  rebuttal  statement.  The 
rebuttal  statements  will  be  given  in  the 
order  in  which  the  initial  statements 
were  made  and  will  be  subject  to  time 
limitations. 

If  you  wish  to  ask  a  question  at  a 
hearing,  you  may  submit  the  question,  in 
writing,  to  the  presiding  officer.  The 
ERA  or,  if  the  question  is  submitted  at  a 
hearing,  the  presiding  officer  will 
determine  whether  the  question  is 
relevant,  and  whether  time  limitations 
permit  it  to  be  presented  for  answer. 

The  question  will  be  asked  of  the 
witness  by  the  presiding  officer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  a  hearing  will 
be  announced  by  the  presiding  officer. 

Transcripts  of  the  hearings  will  be 
made  and  the  entire  records  of  the 
hearings,  including  the  transcripts,  will 
be  retained  by  the  ERA  and  made 
available  for  inspection  at  the  DOE 
Freedom  of  Information  Office,  Room 
GA-152,  James  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.,  Between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday.  You  may  purchase  a  copy  of  the 
transcript  of  either  hearing  form  the 
reporter. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  §  751  et  seq..  Pub.  L  93-159,  as 
amended.  Pub.  L.  93-511,  Pub.  L.  94-99.  Piib. 

L.  94-133,  Pub.  L.  94-163,  and  Pub.  L.  94-385: 
Federal  Energy  Administration  Act  of  1974. 

15  U.S.C.  §  787  et  seq..  Pub.  L.  93-275.  as 
amended.  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 
L  95-70,  and  Pub,  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6201  et  seq.. 
Pub.  L.  94-163,  as  amended.  Pub.  L.  94-385. 
and  Pub.  L.  95-70;  Department  of  Energy 
Organization  Act,  42  U.S.C.  §  7101  et  seq.. 
Pub.  L.  95-91;  E.0. 11790,  39  FR  23185;  E.O. 
12009, 42  FR  46267.) 

In  consideration  of  the  foregoing.  Part 
211  of  Chapter  II  of  Title  10  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below,  effective  August  1, 1979. 
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Issued  in  Washington.  D.C.,  July  16, 1979. 
David  J.  Bardin. 

Administrator,  Economic  Regulatory  ^ 

Administration. 

1.  Paragraph  (a)  of  §  211.26  is  revised 
to  read  as  follows: 

§  21 1.26  Department  of  Defense 
allocations. 

(a)  Allocations  of  crude  oil  or  any 
allocated  product  to  the  Department  of 
Defense  (except  for  requirements  not 
related  to  essential  military-  and 
readiness-oriented  operations)  shall  be 
supplied  at  an  allocation  level  of  one 
hundred  (100)  percent  of  current 
requirements  without  being  subject  to 
an  allocation  fraction,  except  as 
provided  in  §  211.103. 

2.  Section  211.103  is  revised  to  read  as 
follows: 

§  21 1.103  Allocation  levels. 

(a)  General.  The  allocation  levels 
listed  in  this  section  only  apply  to 
allocations  made  by  suppliers  to  end- 
users  which  are  bulk  purchasers  and  to 
wholesale  purchaser-consumers. 
Suppliers  shall  allocate  to  all  purchasers 
to  which  the  allocation  levels  apply  in 
accordance  with  the  provisions  of 

§  211.10.  End-users  which  are  bulk 
purchasers  and  wholesale  purchaser- 
consumers  which  are  entitled  to 
purchase  motor  gasoline  under  an 
allocation  level  not  subject  to  an 
allocation  fraction  shall  receive  first 
priority  and  be  supplied  sufficient 
amounts  to  meet  ICW  percent  of  their 
allocation  requirements.  End-users 
which  are  bulk  purchasers  and 
wholesale  purchaser-consumers  which 
are  entitled  to  purchase  motor  gasoline 
for  all  uses  under  an  allocation  level 
subject  to  reduction  by  application  of  an 
allocation  fraction  shall  receive  second 
priority. 

(b)  Allocation  levels  not  subject  to  an 
allocation  fraction.  One  hundred  (100) 
percent  of  base  period  use  for  the 
following  uses: 

(1)  Department  of  Defense  use  for 
essential  military-  and  readiness- 
oriented  operations;  provided  that  the 
allocation  level  for  such  uses  shall  be 
one  hundred  (100)  percent  of  current 
requirements  during  any  period  for 
which  the  Secretary  of  Defense  certifies 
to  the  Administrator  of  ERA  that  such 
an  allocation  level  is  necessary  as  the 
result  of  unusual  circumstances: 

(2)  Agricultural  production; 

(3)  Emergency  services; 

(4)  Energy  production; 

(5)  Sanitation  services; 

(6)  Telecommunications  services; 

(7)  Passenger  transportation  services: 


(8)  Cargo,  freight  and  mail  hauling  by 
truck; 

(9)  Aviation  groimd  support  vehicles 

and  equipment.  ^ 

(c)  Allocation  levels  subject  to  an 
allocation  fraction.  One  hundred  (100) 
percent  of  base  period  use  (as  reduced 
by  application  of  the  allocation  fraction) 
for  the  following  uses: 

(1)  Industrial  use; 

(2)  Commercial  use;  ^ 

(3)  Governmental  use:  and 

(4)  Social  service  agency  use. 

(d)  Purchasers  without  an  allocation 
level.  There  shall  be  no  allocation  levels 
for  end-users  which  are  not  bulk 
purchasers  or  for  purchasers  which  are 
not  otherwise  described  in  paragraphs 
(b)  and  (c)  of  this  section.  Such  end- 
users  shall  be  supplier  in  accordance 
with  the  provisions  of  §  211.10(d)(2). 

(e)  Base  period  volume.  (1)  By 
September  15, 1979,  each  supplier  which, 
during  the  base  period,  sold  motor 
gasoline  to  a  wholesale  purchaser  or 
end-user  entitled  to  an  allocation  level 
which  is  a  percentage  of  a  base  period 
use  shall  report  to  each  of  those 
purchasers  the  volume  of  motor  gasoline 
which  it  sold  to  or  transferred  to  that 
purchaser  in  each  month  of  the  base 
period  year. 

(2)  By  September  15, 1979,  each 
wholesale  purchaser  which,  during  the 
base  period  year,  sold  motor  gasoline 
directly  to  a  wholesale  purchaser  or 
end-user  entitled  to  an  allocation  level 
not  subject  to  an  allocation  fraction 
shall  certify  to  its  supplied  pursuant  to 
the  procedures  of  S  211.12((1)(1)  its 
requirements  for  each  calendar  month 
for  such  end-users  or  wholesale- 
purchasers.  Any  increase  or  decrease  in 
such  certified  requirements  shall  also  be 
so  certified  to  the  supplier,  provided  that 
any  change  that  results  from  the 
operation  of  paragraph  (g)  of  this  section 
shall  not  be  certified  to  the  supplier. 

(f)  Resolution  of  disputes.  If  a  supplier 
and  purchaser  disagree  over  the 
volumes  required  to  be  supplied  as  a 
base  period  volume  or  as  an  adjusted 
base  period  volume,  application  for 
resolution  of  the  dispute  should  be  made 
to  the  Office  of  Petroleum  Operations  of 
the  appropriate  ERA  Regional  Office. 
ERA  may  require  the  production  of  any 
relevant  information  necessary  and 
issue  an  order  in  accordance  with  the 
procedures  of  Subpart  G  of  Part  205  or 
take  any  other  action  necessary  to 
resolve  the  dispute.  If  a  supplier’s 
position  is  determined  to  be  incorrect,  it 
will  be  obligated  to  make  up  any 
volumes  it  should  have  supplied  but  did 
not. 

(g)  Agricultural  Supply  Arrangements. 
Upon  request  by  a  particular  bulk 


purchaser  or  wholesale  purchaser- 
consumer  for  agricultural  production,  a 
supplier  shall  defer  the  requested 
portion  of  that  purchaser’s  allocation  for 
the  current  month  to  the  next  month  or 
supply  during  the  current  month  the 
requested  portion  of  that  purchaser’s 
allocation  for  the  next  month. 

(FR  Doc.  79-22260  Filed  7-16-79;  4:05  pml 
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10CFR  Part  211 

[Docket  No.  ERA-R-79-23-B] 

Motor  Gasoline  Allocation  Base  Period 
and  Adjustments 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  Rule  and  Request  for 
Comments. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  issuing  a  final  rule 
that  will  be  effective  on  September  1, 
1979,  and  provides  as  follows: 

1.  The  rule  permanently  establishes 
the  November  1977  through  October 
1978  period  as  the  base  period  year. 

2.  For  the  present,  the  rule  continues 
the  unusual  growth  adjustment  that  was 
adopted  on  May  1, 1979.  However, 
suppliers  may  require  mid-level 
marketers  seeking  adjusted  volumes  to 
submit  sworn  certifications. 

3.  The  rule  requires  wholesale 
purchaser-resellers  to  adjust  downward 
their  base  period  uses  when  they  lose 
service  station  customers.  The 
adjustment  will  correspond  to  the 
decrease  in  their  supply  obligations 
when  retail  sales  outlets  they  served 
during  the  base  period  go  out  of 
business  or  otherwise  reduce  or 
terminate  their  allocation  entitlements 
from  them.  To  receive  upward 
adjustments  for  unusual  grow'th  or  for 
new  outlets  supplied  pending  an 
assignment  order,  wholesale  purchaser- 
resellers  will  first  be  required  to  make 
the  required  downward  certifications. 

4.  The  rule  provides  that  volumes 
purchased  and  sold  during  the  base 
period  year  pursuant  to  orders  issued 
under  the  state  set-aside  program  will 
not  create  supply  obligations  or 
allocation  entitlements. 

5.  The  rule  generally  continues  the 
other  provisions  of  the  May  1, 1979 
interim  final  rule. 

dates:  Effective  date:  September  1, 

1979.  Further  written  comments  by 
September  20, 1979. 

ADDRESSES:  Written  comments  to: 

Office  of  Hearings  Management 
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Economic  Regulatory  Administration, 
Room  2313.  Docket  No.  ERA-R-79-23 
Washington,  D.C.  20461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Gillette  (Comment  Procedures), 
Economic  Regulatory  Administration,  2000 
M  Street,  N.W.,  Room  2214B,  Washington, 

D.C.  20461,  (202)  254-5201. 

William  Webb  (Office  of  Public  Information), 
Economic  Regulatory  Administration.  2000 
M  Street.  N.W„  Room  B-110,  Washington, 

D.C.  20461.  (202)  634-2170, 

William  Caldwell  (Regulations  and 
Emergency  Planning),  Economic  Regulatory 
Administration.  2000  M  Street,  N.W.,  Room 
2304,  Washington,  D.C.  20461,  (202)  254- 
8034. 

Alan  Lockard  (Office  of  Fuels  Regulation), 
Economic  Regulatory  Administration,  2000 
M  Street,  N.W.,  Room  6222,  Washington, 
D.C.  20461,  (202)  254-7422. 

Joel  M.  Yudson  (Office  of  General  Counsel), 
Department  of  Energy,  1000  Independence 
Avenue,  S.W..  Room  6A-127,  Washington, ' 
D.C.  20585,  (202)  252-6744. 

SUPPLEMENTAL  INFORMATION: 

I.  Background 

II.  Comments  Received 

A.  Identification  of  Appropriate  Base  Period 

B.  Unusual  Growth  Adjustment 

1.  Refiner  Concerns 

2.  Regional  Interests 

C.  Downward  Certification 

D.  Allocation  of  Unleaded  Gasoline 

E.  Two  Percent  Flexibility  Proposal 

F.  Redirection  Authority 

III.  Amendments  Adopted 

A.  Establishment  of  Base  Period 

B.  Unusual  Growth  Provision 

C.  Downward  Certification 

D.  Unleaded  Gasoline  Allocation 

E.  Two  Percent  Adjustment  Flexibility 

F.  Other  Matters 

I.  Background 

On  May  1, 1979,  the  ERA  issued  an 
interim  final  rule  and  notice  of  proposed 
rulemaking  (44  FR  26712,  May  4, 1979)  on 
motor  gasoline  allocations  that  was  to 
be  effective  until  September  30, 1979. 

The  interim  final  rule  followed  a  series 
of  regulatory  actions  by  ERA  that 
effective  March  1, 1979,  updated  the 
motor  gasoline  allocation  base  period. 
(See  the  May  1  notice  for  details  of  the 
earlier  actions.)  After  receiving  public 
comment  on  the  earlier  actions,  we 
established  the  November  1977  through 
October  1978  period  as  the  base  period 
year  and  adopted  an  unusual  growth 
provision  effective  May  1, 1979.  The 
growth  provision  generally  permitted  -- 
retailers  and  bulk  purchasers 
automatically  to  adjust  upward  their 
base  period  uses  for  a  current  month  if 
their  average  monthly  purchases  in  the' 
October  1978  through  February  1979 
period  were  at  least  ten  percent  higher 


than  their  actual  purchases  during  the 
corresponding  month  of  the  base  period. 

A  public  conference  on  the  growth 
provision  was  held  on  May  8, 1979  and 
public  hearings  on  the  entire  interim  rule 
were  held  on  June  7, 1979  in 
Washington,  D.C.  and  on  June  19, 1979  in 
San  Francisco,  California.  Written 
comments  were  originally  scheduled  to 
be  received  until  July  10, 1979,  but  the 
comment  period  was  later  shortened  to 
July  5, 1979  (see  44  FR  38435,  June  29. 
1979). 

On  July  6, 1979,  ERA  issued  a  Notice 
of  Intent  to  Issue  a  Final  Rule  (44  FR 
40621,  July  11, 1979)  in  which  we 
announced  our  intention  to  issue  a  final 
rule  establishing  the  period  November 
1977  through  October  1978  as  the  base 
period  year  for  motor  gasoline 
allocations. 

This  final  rule  is  part  of  a  number  of 
actions  being  taken  by  ERA  to  revise  its 
motor  gasoline  allocation  and  pricing 
regulations  to  make  them  more 
workable  during  the  current  shortage 
period.  We  are  concurrently  issuing  a 
rule  which  will  change  the  size  of 
allocations  to  certain  new  gasoline  retail 
sales  outlets  by  limiting  assigned 
volumes  to  either  the  sales  volume  for 
outlets  of  the  same  nature  in  the  market 
area  or  a  volume  approximating  the 
average  sales  volume  for  all  retail 
outlets  nationally  during  the  base  period 
year,  whichever  is  less.  That  rule  will 
apply  to  all  new  outlets  for  which  an 
investment  in  the  capital  costs  of  the 
outlet  (excluding  real  estate)  by  July  6. 
1979  had  not  exceeded  25  percent  of 
total  capital  costs. 

Also  we  are  issuing  a  rule  that  will 
change  the  allocation  levels  for  priority 
users  of  motor  gasoline,  including 
agricultural  and  Department  of  Defense 
users,  from  a  current  requirement  basis 
to  one  hundred  (100)  percent  of  their 
base  period  use  not  subject  to  an 
allocation  fraction. 

II.  Comments  Received 

In  addition  to  the  oral  comment 
received  at  the  public  conference  and 
hearings,  sixty-two  (62)  formal  written 
comments  were  received  by  the  July  5 
closing  date  together  with  many  letters 
and  other  communications  regarding 
these  matters.  Comments  were  received 
from  representatives  of  major  integrated 
and  independent  refiners,  mid-level 
marketers,  gasoline  retailers,  trade 
associations,  state  and  local 
governments  and  other  individuals. 

A  widespread  concern  expressed  by 
commenters  related  to  the  continual 
modification  in  regulations  defining  the 
base  period  year  and  methods  for 
administration  of  the  allocation 


program.  It  was  strongly  felt  that, 
whatever  final  decision  was  reached, 
the  rule  should  be  kept  in  effect  for  a 
period  of  time  sufhcient  to  permit 
stability  for  planning  and 
administration. 

A.  Identification  of  Appropriate  Base 
Period 

Two  issues  regarding  the  choice  of  an 
appropriate  base  period  were  identified 
in  the  comments.  One  involved  the 
actual  time  frame  of  the  base  period, 
and  the  other  concerned  the  structure  of 
the  base  period — fixed  or  "rolling”. 
Generally,  the  commenters  preferred  the 
use  of  a  reasonably  current  time  frame, 
with  a  greater  number  preferring  the 
designated  November  1977  to  October 
1978  period  than  the  calendar  year  1978. 
A  few  favored  the  old  1972  base  year  or 
the  option  of  choosing  between  the 
higher  of  the  1972  or  current  base.  Those 
favoring  the  current  base  period  year 
stated  that  the  current  base  reflects  a 
reasonably  normal  period  of  adequate 
supply  and  that  further  changes  would 
have  disruptive  effects  and  cause 
administrative  burdens.  Those 
supporting  calendar  year  1978  felt  it  was 
easier  to  administer.  For  those  who 
favored  preserving  the  1972  base  in 
some  form,  mostly  non-refiners,  the 
primary  reason  was  that  it  would  yield 
higher  allocations  for  them.  A  few 
commenters  expressly  favored  a 
“rolling”  base  period,  and  a  few 
opposed  it. 

B.  Unusual  Growth  Adjustment 

The  unusual  growth  provision  was  the 
subject  of  many  diverse  comments. 

1.  Refiner  Concerns.  Refiners 
generally  took  the  position  that  the 
provision  further  complicated  an 
already  confusing  situation  and 
recommended  the  deletion  of  the  growth 
provision.  They  stated  that  the  provision 
created  too  much  uncertainty  to  permit 
proper  advance  planning.  If  supply 
obligations  cannot  be  predicted 
precisely,  allocation  fractions  cannot  be 
set  accurately.  If  the  provision  were  to 
be  retained,  ^ey  counseled  against 
sudden  changes.  Some  commenters 
stated  that  attempts  to  modify  the 
provision,  so  as  to  eliminate  seasonal 
variations,  could  generate  more 
confusion  and  additional  opportunity  for 
marketer  manipulation. 

A  prevalent  theme  among  the  refiners 
commenting  was  that  the  new  allocation 
rules,  including  the  unusual  growth 
provision,  afforded  great  potential  for 
abuse  and  that  such  abuse  was 
occurrring.  It  was  stated  that  jobbers 
and  other  distributors  had  incentive  to 
certify  adjustments  to  their  suppliers  for 
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increased  priority  uses,  for  base  period 
volumes  supplied  on  an  interim  basis  to 
“new”  stations  (which  really  were  not 
new  at  all)  and  for  unusual  growth  of 
existing  customers  that  could  properly 
be  met  out  of  existing  allocations.  The 
refiners  asserted  that  the  regulations 
provided  no  means  for  verifying  the 
volumes  certified  to  them. 

In  addition,  some  refiners  stated  that 
they  needed  further  information  to 
ensure  that  a  request  was  valid.  One 
commenter  suggested  that  confusion 
could  be  alleviated  if  ERA  developed  a 
certification  form  requiring  sworn  data. 
However,  the  opposing  view  was 
expressed  by  marketers  that  suppliers 
were  requesting  additional  data  in  an 
effort  to  circumvent  their  obligations  to 
supply  additional  product. 

Refiners  also  stated  that  the  unusual 
growth  provision  should  not  apply  to 
wholesale  purchaser-consumers  and 
bulk  purchasers  or  that  such  categories 
of  customer  only  be  included  if  the 
ultimate  supplier  of  the  product 
consents.  This  recommendation  was 
based  on  the  assertion  that  these  types 
of  consumers  typically  did  not  purchase 
in  every  month  and  that  the  averaging 
and  comparisons  required  by  the 
adjustment  provision  are  distorted  by 
irregular  purchasing  patterns. 

2.  Regional  Interests.  Another  distinct 
set  of  comments  related  to  the  growth 
adjustment  provision  came  from 
representatives  of  particular 
geographical  areas  or  firms  needing 
adjustments.  These  commenters 
generally  asserted  that  a  provision  is 
necessary  to  account  for  growth,  but 
that  the  particular  method  chosen  was 
unfair  to  them. 

Commenters  stated  that  the  October 
1978  through  February  1979  averaging 
period  was  not  representative  of  actual 
gasoline  demand  in  that  it  favors  areas 
in  which  winter  gasoline  demand  is  high 
as  compared  to  summer  demand.  State 
representatives  asserted  that  the 
provision  penalizes  parts  of  the  country 
that  made  efforts  to  conserve  gasoline 
and  that  the  allocation  program  should 
take  conservation  into  account.  Certain 
states,  such  as  New  York,  asserted  that 
each  state  must  receive  equal  treatment 
under  the  allocation  program.  New  York 
recommended  that  ERA  regulations 
reflect  “energy  efficient”  usage  of 
gasoline  and  equalize  the  adverse 
economic  impact  of  shortages  in  each  ‘ 
state.  It  stated  that  to  do  otherwise 
would  ignore  the  directives  of  Congress 
in  the  Emergency  Petroleum  Allocation 
Act  of  1973  (Pub.  L.  93-159,  EPAA)  that 
gasoline  should  be  allocated  equitably. 


C.  Downward  Certification 

Refiners  expressed  a  strong  belief  that 
although  the  regulations  provided  a 
means  for  marketers  to  increase  their 
allocations  of  gasoline  for  new  and 
increased  customer  requirements,  there 
was  no  corresponding  downward 
adjustment  when  retail  outlets  closed 
and  customer  requirements  decrease.  A 
number  of  commenters  recommended 
that  a  downward  adjustment  and 
certification  provision  be  adopted.  Such 
a  provision,  it  was  asserted,  would 
reduce  most  of  the  current  abuse  and 
would  assure  that  upward  adjustments 
would  be  limited  to  net  increases  in 
allocation  requirements.  One  refiner 
suggested  that  when  branded  marketers 
use  the  provisions  of  §  211.105(d)  to 
switch  base  period  suppliers,  the 
relinquishing  supplier  be  required  to 
adjust  its  base  period  use  to  reflect  its 
decreased  supply  obligations. 

On  the  other  hand,  marketers  opposed 
the  adoption  of  a  downward  adjustment 
provision,  because  it  would  diminish 
their  ability  to  serve  the  changing  needs 
of  their  service  areas.  When  stations 
close,  they  asserted,  the  volumes  which 
had  been  allocated  to  the  closed  station 
should  presumptively  belong  and  be 
used  to  serve  the  people  of  the  same 
market  area  and  should  not  be  put  back 
into  the  supplier’s  national  pool.  They 
stated  that  the  volumes  would  not 
automatically  go  to  existing  neighboring 
outlets  because  the  regulations  would 
not  necessarily  permit  such  adjustments 
to  increase  retailers’  allocations. 

D.  Allocation  of  Unleaded  Gasoline 

In  the  May  1  notice,  we  requested 
comments  on  the  allocation  of  unleaded 
gasoline.  Many  commenters  addressing 
this  issue  stated  that  the  current  DOE 
regulations  governing  the  allocation  of 
unleaded  gasoline  should  not  be 
changed.  It  was  asserted  that  the  current 
regulations  promote  equitable 
distribution  of  unleaded  gasoline  by 
refiners  and  that  additional  regulations 
in  this  area  would  create  new  burdens 
without  a  commensurate  beneHt.  One 
refiner  recommended  that  unleaded 
gasoline  be  allocated  on  the  basis  of 
historical  need  for  unleaded  gasoline, 
together  with  a  periodic  updating  of  the 
historical  base.  One  auto  manufacturer 
recommended  the  separate  allocation  of 
unleaded  gasoline. 

A  number  of  commenters  addressed 
the  Environmental  Protection  Agency 
(EPA)  regulation  that  requires  retailers 
of  gasoline  to  offer  for  sale  both  leaded 
and  unleaded  gasoline  if  they  wish  to 
sell  leaded  gasoline.  Commenters 
expressed  concern  that  in  times  of 


shortage  of  unleaded  gasoline, 
enforcement  of  the  EPA  regulation 
would  unnecessarily  restrict  the 
availability  of  leaded  gasoline  and 
exacerbate  the  problem  of  gasoline  lines 
by  causing  retail  outlets  to  close. 

E.  Two  Percent  Flexibility  Proposal 

In  the  May  1  notice  we  solicited 
comments  on  a  proposal  which  would 
allow  suppliers  to  make  base  period  use 
adjustments  without  ERA  approval  to 
account  for  growth  or  changed 
circumstances  which  occurs  subsequent 
to  March  1, 1979.  The  proposal 
enumerated  certain  criteria  to  identify 
the  retail  outlets  for  which  the 
adjustments  would  have  been  permitted. 
The  proposal  would  not  have  permitted 
a  supplier  to  reduce  its  allocation 
fraction  by  more  than  two  percent. 
Predictably,  most  refiners  commenting 
supported  the  proposal.  However, 
independent  marketers  stated  that  by 
permitting  refiners  to  select  the  stations 
to  receive  adjustments,  the  rule  would 
^  allow  refiners  to  discriminate  in  favor  of 
company-owned  stations  or  other 
preferred  customers.  One  refiner 
admitted  that  the  rule  would  be 
impossible  to  administer  in  an  even- 
handed  manner  and  another  stated  that 
the  two  percent  limit  would  cause 
refiners  to  discriminate  if  the 
adjustments  requested  exceeded  two 
percent. 

F.  Redirection  Authority  ~ 

One  group  of  independent  marketers 
stated  that  it  is  essential  that  the 
redirection  authority  under  §  211.107(c) 
be  maintained  even  if  it  is  not  always 
possible  to  assure  that  recipients  of 
product  will  receive  as  high  as  75 
percent  of  their  base  period  use  (the 
amount  by  whi^  redirections  are 
limited  under  §  211.107  (c)).  They  stated 
that  at  least  70  percent  always  should 
be  provided.  One  refiner  that  had  been 
ordered  to  supply  gasoline  under  that 
section  objected  to  the  procedures  under 
which  orders  had  been  issued  to  it  and 
the  need  for  the  section. 

III.  Amendments  Adopted 

A.  Establishment  of  Base  Period 

We  have  determined  to  establish 
permanently  the  period  November  1977 
through  October  1978  as  the  base  period 
year  for  motor  gasoline  allocations.  This 
period  generally  reflects  a  recent  period 
of  relatively  normal  market  conditions 
and  was  supported  by  most  of  the 
comments  received.  The  last  two 
months  of  1978  were  not  selected  as 
base  period  months  because  they  reflect 
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abnormal  sales  and  distribution  patterns 
that  were  beginning  to  be  experienced. 

We  have  decided  not  to  adopt  the 
proposal  made  by  some  commenters  in 
the  rulemaking  that  purchasers  be 
allowed  to  choose  between  their  1972 
adjusted  or  November  1977-October 
1978  base  period  volumes,  whichever  is 
larger.  Such  an  adjustment  would  have 
the  effect  of  reducing  allocation 
fractions  of  all  suppliers  and  reducing 
total  available  supplies  to  the 
substantial  number  of  marketers  of 
gasoline  who  have  increased  their  sales 
volumes  since  1972.  The  effect  of  such  a 
rule  in  general  would  be  to  shift  gasoline 
supplies  away  from  geographical  regions 
that  have  experienced  substantial 
growth  and  to  areas  that  have  not 
experienced  such  growth,  thus 
exacerbating  the  present  shortages  in 
high  growth  areas. 

The  updating  of  the  base  period 
creates  mandatory  supplier-purchaser 
relationships  for  all  actual  sales  which 
occurred  during  the  base  period.  The 
change  was  made  to  reflect  market 
realities  during  the  new  base  period. 
Thus,  sales  of  “surplus”  product  under 
10  CFR  211.10(g)  or  sales  made  by 
“substitute”  suppliers  under  10  CTTl 
211.25(a]  are  not  excepted.  In  the  new 
§  211.105(f)  we  have  made  one  explicit 
exception  relating  to  transactions  under 
the  state  set-aside  program.  Volumes 
purchased  and  sold  during  the  base 
period  year  pursuant  to  orders  issued 
under  the  state  set-aside  program  took 
place  to  meet  emergency  requirements 
at  that  time.  It  is  not  appropriate  that 
such  transactions  be  the  basis  for 
permanent  rights  and  obligations. 
Wholesale  purchaser-consumers  and 
bulk  purchasers  that  received  set-aside 
volumes  during  the  base  period  year 
may  apply  to  the  appropriate  ERA 
Regional  Office  for  the  assignment  of  a 
base  period  supplier  for  equivalent 
volumes. 

B.  Unusual  Growth  Provision 

For  the  present,  we  have  determined 
that  the  unusual  growth  provision  of 
§  211.104  should  be  continued  beyond 
September  30, 1979  in  substantially  the 
same  form  as  it  was  issued  on  May  1. 
We  have  modified  the  language  of  the 
provision  to  make  clear  that  where  a 
purchaser  taking  advantage  of  the 
growth  adjustment  has  multiple  _ 
suppliers,  each  base  period  supplier  will 
continue  to  have  a  supply  obligation 
(prior  to  the  application  of  the  allocation 
fraction)  at  least  equal  to  the  actual 
volumes  that  it  supplied  during  the 
corresponding  base  period  month.  A 
detailed  description  of  the  operation  of 


the  provision  is  contained  in  the  May  1 
notice. 

1.  Alleged  Regional  Disparities.  We 
have  analyzed  data  for  each  state 
comparing  gasoline  deliveries  during  the 
five-month  averaging  period  to 
deliveries  during  the  base  period  month. 
We  also  examined  data  for  each  state 
comparing  deliveries  during  the  five- 
month  averaging  period,  and  deliveries 
during  the  12  months  which  they 
conclude,  with  the  same  5-month  and  12- 
month  periods  a  year  earlier.  In  addition 
we  examined,  to  the  extent  available, 
actual  gasoline  deliveries  during  May 
1979,  the  first  month  of  operation  of  the 
growth  provision.  Based  on  the 
information  received  to  date,  we  are 
unable  to  conclude  that  the  rule  unfairly 
discriminates  on  a  regional  basis  or  that 
adjustments  for  particular  areas  unduly 
reflect  seasonality  rather  than  actual 
growth. 

We  will  confine  to  evaluate  additional 
data  as  received  and  will  amend  the 
growth  provision  if  changes  are 
necessary.  Further  conunents  in  this 
regard  are  requested.  In  particular,  we 
wish  to  receive  comments  to  determine 
whether  we  should  reduce  the  size  of 
each  adjustment  by  a  uniform 
percentage  to  reflect  an  average 
increase  in  demand  experienced 
nationwide  between  each  base  period 
month  and  the  averaging  period. 

As  it  is  presently  structured,  the 
growth  adjustment  provision  fits  within 
the  framework  of  ERA’s  allocation 
program  which  attempts  to  preserve 
historical  distribution  patterns.  Under 
the  present  system,  while  some 
discrepancies  may  exist  when  gasoline 
supplies  in  the  different  regions  are 
compared,  these  discrepancies  have 
generally  tended  to  be  minor.  In 
individual  circumstances  where  severe 
distortions  or  inequities  appear.  DOE 
has  taken  and  will  continue  to  take 
action  to  correct  them. 

The  regulations  already  contain 
several  provisions  for  minimizing 
significant  supply  disparities.  Under 
§  211.107(c)  as  adopted  today,  the  ERA 
Regional  Offices  (pursuant  to  the 
procedures  of  Subpart  C  of  Part  205 
rather  than  Subpart  G  as  set  forth  in  the 
interim  rule)  may  redirect  product  to 
firms  unable  to  obtain  adequate 
volumes  of  product  to  enable  a 
purchaser  to  obtain  up  to  75  percent  of 
its  base  period  volume  for  the  month.  In 
addition,  pursuant  to  10  CFR  211.14(a) 
ERA  may  order  a  transfer  or  redirection 
of  gasoline  to  correct  a  supply 
imbalance  among  various  areas.  The 
DOE  will  not.  however,  order  an 
intrastate  transfer  of  gasoline  unless  it 
has  received  a  recommendation  from  the 


state  energy  ofiice.  Further,  section 
211.14(a)  provides  that  DOE  may  order 
suppliers  to  use  different  allocation 
fractions  in  different  regions. 

Pursuant  to  10  CFR  211.14(b),  refiners 
and  importers  are  authorized  to  reduce, 
without  prior  approval  from  DOE,  the 
allocation  to  one  region  or  area  of  the 
country  by  up  to  five  percent  in  order  to 
meet  the  needs  of  other  regions  facing 
significant  shortages.  Additionally, 

Ruling  1979-2  recently  clarified  that  this 
provision  also  allows  the  shifting  of 
product  within  a  state  to  meet  shortages 
and  that,  for  purposes  of  such  intra-state 
shifting,  companies  may  rely  on  the 
state  governor’s  designation  of  various 
areas  as  “shortage”  areas  within  the 
state.  The  state  set-aside  program  also 
permits  a  state  to  shift  up  to  five  percent 
of  its  gasoline  to  such  areas. 

Finally,  pursuant  to  10  CFR  Part  205 
Subpart  D.  DOE’s  Office  of  Hearings 
and  Appeals  is  authorized  to  grant 
exception  relief  from  the  operation  of 
the  allocation  regulations  in  order  to 
alleviate  serious  hardship  or  gross 
inequity.  All  of  these  regulations  act  to 
insure  that  gasoline  allocation  will  be 
equitable. 

2.  Verification  of  Adjustments.  In 
response  to  the  widespread  concern 
over  the  validity  and  accuracy  of 
certifications  u^er  the  growth 
adjustment  provision,  we  have  amended 
the  certification  procediu^  for  wholesale 
purchaser-resellers  to  clarify  that  such 
certifications  are  made  under 
§  211.13(c).  Additionally,  if  requested  by 
its  base  period  supplier,  each  wholesale 
purchaser-reseller’s  certification  for 
periods  after  September  1. 1979  will 
contain  a  sworn  statement  that  the 
information  contained  therein  is  true. 
Moreover,  if  requested  by  its  base 
period  supplier,  the  wholesale 
purchaser-reseller  must  also  include  the 
following  information  as  part  of  the 
certification;  (1)  The  proportion  of  motor 
gasoline  that  the  supplier  purchased 
from  the  base  period  supplier  during  the 
base  period  month  corresponding  to  the 
month  for  which  the  certification  is 
made  and  (2)  a  statement  that  the 
supplier  has  made  all  required 
downward  certifications  under  the  new 
rule.  A  similar  provision  is  included 
with  respect  to  certifications  for  new 
retail  sales  outlets  being  supplied 
pending  an  ERA  assignment.^ 


'  We  wish  to  emphasize  that  retail  sales  outlets 
that  have  base  period  suppliers  are  not  “new" 
outlets  and  the  obligation  to  supply  such  outlets 
may  not,  without  ERA  approval,  be  assumed  by  a 
supplier  other  than  a  base  period  supplier  (unlm  it 
qualifies  under  §  211.104(dj  relating  to  branded 
retail  outlets).  Additionally,  we  wish  to  darify  that 
9  211.104(d)  is  intended  to  apply  both  to  the 
situation  where  a  branded  independent  marketer 
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We  solicit  your  comments  as  to 
whether  the  base  period  supplier  should 
also  be  able  to  require  the  reseller's 
certification  to  include  the  requested 
volume  for  and  identity  of  each  retail 
outlet  and  other  customer  for  which  it 
seeks  an  adjustment.  Furthermore, 
should  we  require  that  every  mid-level 
marketer  certification  be  sworn  before 
the  wholesale  purchaser-reseller  could 
receive  an  adjustment? 

3.  Resolution  of  Disputes.  If  disputes 
persist  over  the  amount  to  be  supplied, 
the  final  rule  provides  that  the 
appropriate  ERA  Regional  Office  of 
Petroleum  Operations  may  resolve  the 
dispute  by  issuing  an  order  or  taking 
any  other  necessary  action.  In  order  for 
the  ERA  to  resolve  disputes  over  the 
size  of  unusual  growth  adjustments  or 
the  eligibility  for  adjustments  to  meet 
temporary  exigent  circumstances, 
adequate  data  will  have  to  be  provided. 
When  a  firm  that  is  a  retail  sales  outlet, 
wholesale  purchaser-consumer  or  bulk 
purchaser  believes  that  it  should  be 
receiving  additional  adjusted  volumes, 
we  recommend  that  it  submit  to  the  ERA 
Regional  Office  an  application 
containing  the  following: 

a.  The  name,  address,  and  telephone 
number  of  the  supplier  in  question. 

b.  The  alleged  base  period  volume  of 
motor  gasoline  which  the  supplier 
should  be  supplying  to  the  purchaser. 

c.  Supporting  documentation  (in  the 
form  of  invoices,  etc.)  to  confirm  the 
applicant’s  claim. 

d.  The  names,  addresses,  and 
telephone  numbers  of  all  the  applicant's 
suppliers  during  the  base  period  of 
November  1977  through  October  1978 
and  the  period  October  1978  through 
February  1979  (if  an  unusual  growth 
adjustment  is  claimed)  or  November 
1976  through  October  1977  (if  a 
temporary  exigent  circumstance 
adjustment  is  claimed).  There  should  be 
included  the  volume  of  motor  gasoline 
purchased  from  each  supplier  in  each  of 
the  months  during  these  periods  and  a 
copy  of  invoices,  delivery  tickets  or 
other  supporting  documentation  which 
verifies  those  volumes  of  product. 

e.  If  a  temporary  exigent  circumstance 
adjustment  is  claimed,  a  description  of 
the  nature  and  duration  of  the 
temporary  exigent  circumstance. 

f.  A  certified  statement  that  the 
applicant  has  provided  its  supplier(sj 
w'ith  a  copy  of  its  application. 
Information  asserted  by  the  applicant  to 
be  confidential  may  be  deleted  from  the 
copy  served  upon  its  supplier. 


Footnotes  continued  from  last  page 
was  supplied  on  February  28, 1979  by  a  firm 
different  from  its  base  period  supplier  and  to  the 
situation  where  its  February  28. 1979  supplier  was 
only  one  of  a  number  of  base  period  suppliers. 


When  the  dispute  is  between  a  mid¬ 
level  marketer  and  its  supplier,  ERA  will 
need  the  above  data  for  each  of  the 
marketer's  customers  whose  adjustment 
is  disputed.  In  addition  the  marketer 
should  provide  ERA  with  its  monthly 
purchases  of  motor  gasoline  from  each 
of  its  suppliers,  and  the  identity  of  each 
supplier,  during  the  months  of  the  period 
November  1977  through  October  1978. 
This  latter  information  will  enable  ERA 
to  determine  that  the  marketer's 
certification  to  its  supplier  is  for  the 
proportion  of  product  supplied  by  the 
supplier  during  the  base  period  as 
provided  in  §  211.13(c). 

C.  Downward  Certification 

As  noted,  we  have  decided  to  adopt  a 
downward  adjustment  and  certification 
procedure  to  be  effective  September  1, 
T979,  To  the  degree  that  a  marketer  used 
product  it  obtained  for  a  closed  station 
to  supply  additional  product  to  other 
retail  outlets,  the  marketer  will  be 
required  to  downward  adjust  its  base 
period  volume.  As  a  result  of  upward 
and  downward  adjustments,  it  will 
receive  only  its  net  increased 
requirements.  However,  if  the  market 
area  really  has  a  need  for  the  volumes  it 
could  lose  by  the  operation  of  this 
provision,  administrative  relief  could  be 
granted.  For  instance,  existing  stations 
may  qualify  for  exception  relief  or  a  new 
station  could  open  and  receive  an 
allocation  to  serve  that  need. 

The  provision  provides  that  a 
wholesale  purchaser-reseller  will 
downward  adjust  its  motor  gasoline 
base  period  use  by  the  amount  its 
supply  obligations  decrease  when  a 
retail  sales  outlet  that  it  supplies  goes 
out  of  business  or  otherwise  terminates 
or  reduces  its  allocation  entitlement 
from  that  wholesale  purchaser  reseller. 
The  wholesale  purchaser-reseller  shall 
immediately  certify  the  downward 
adjustment  to  its  base  period  suppliers 
on  a  pro-rata  basis  in  proportion  to  that 
part  of  its  base  period  use  received  from 
each  supplier  in  the  base  period  month. 
Each  supplier  that  receives  a 
certification  shall  decrease  its  supply 
obligation  to  the  wholesale  purchaser- 
reseller  by  that  amount,  shall  downward 
adjust  its  own  base  period  use  by  that 
amount  and  shall  certify  the  adjustment 
to  its  base  period  suppliers. 

D.  Unleaded  Gasoline  Allocation 

We  have  determined  not  to  adopt  at 
.this  time  any  new  regulations  that 
pertain  to  the  allocation  of  unleaded 
gasoline.  There  is  no  need  to  change 
these  regulations  because  it  appears 
that  unleaded  gasoline  is  currently  being 
distributed  equitably. 


E.  Two  Percent  Adjustment  Flexibility 

We  have  also  determined  not  to  adopt 
the  proposal  that  would  allow  suppliers 
to  adjust  without  ERA  approval  the  base 
period  uses  of  retail  outlets  that  have 
grown  or  opened  since  March  1, 1979. 
New  stations  can  already  receive 
allocations  and  be  supplied  on  an 
interim  basis  pending  ERA  approval 
under  §  211.105.  Furthermore,  we 
recognize  that  suppliers  may  have 
difficulty  acting  in  a  fair  and  even- 
handed  manner  in  these  situations.  We 
therefore  are  concerned  about  the 
possible  occurrence  of  unfair 
discrimination.  Additionally,  during  this 
time  of  shortage  we  do  not  wish  to 
permit  suppliers  to  decrease  their 
allocation  fractions,  further  limiting 
supplies  to  retail  outlets  not  receiving 
adjustments,  unless  it  is  absolutely 
necessary. 

F.  Other  Matters 

The  other  provisions  of  the  interim 
final  rule  are  also  being  adopted  on  a 
permanent  basis,  effective  September  1. 
1979.  Notifications  already  made  under 
§§  211.103(e)(1)  and  211.104(f)  will  not 
have  to  be  made  again. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  §  751  et  seq..  Pub.  L  93-159,  as 
amended.  Pub.  L.  93-511,  Pub.  L.  94-99,  Pub. 

L.  94-133,  Pub.  L.  94-163.  and  Pub.  L.  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  §  787  et  seq..  Pub.  L.  93-275,  as 
amended.  Pub.  L  94-332,  Pub.  L.  94-385,  Pub. 
L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act.  42  U.S.C.  §  6201  et  seq.. 
Pub.  L.  94-163,  as  amended.  Pub.  L.  94-385 
and  Pub.  L.  95-70;  Department  of  Energy 
Organization  Act,  42  U.S.C.  §  7101  et  seq.. 
Pub.  L.  95-91;  E.0. 11790,  39  FR  23185;  E.O. 
12009,  42  FR  46267.) 

In  consideration  of  the  foregoing  Part 
211  of  Chapter  II  of  Title  10  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below,  effective  September  1. 
1979. 

Issued  in  Washington.  D.C.,  fuly  15. 1979. 
David ).  Bardin, 

Administrator.  Economic  Regulatory 
A  dministration. 

1.  Paragraph  (c)  of  §  211.13  is 
amended  by  revising  paragraph  (c)(1)  to 
read  as  follows: 

§  21 1.13  Adjustments  to  base  period 
volume. 

*  *  *  ♦  » 

(c)  Adjustments  to  a  wholesale 
purchaser-reseller's  base  period  use  for 
new  and  increased  allocation 
entitlements  of  purchasers.  (1)  A 
wholesale  purchaser-reseller  shall  be 
entitled  to  receive  an  adjustment  to  its 
base  period  use  whenever  (i)  it  is 
notified  pursuant  to  §  205.36(d)  of  an 
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assignment  to  supply  a  new  wholesale 
purchaser;  or  (ii)  it  is  notihed  of  an 
adjustment  granted  pursuant  to 
§  211.12(h).  §  211.13(e),  §  211.104, 

§  211.105.  §  211.125(b)  or  §  211.145(b)  to 
the  base  period  use  of  a  wholesale 
purchaser  entitled  to  receive  an 
allocation  from  that  wholesale 
purchaser-reseller,  in  an  amount  equal 
to  the  increases  in  the  allocation 
entitlements  or  new  allocation 
entitlements  which  the  wholesale 
purchaser-reseller  is  to  supply. 
***** 

2.  Paragraph  (a)  of  §  211.101  is  revised 
to  read  as  follows: 

§211.101  Scope. 

(a)  This  subpart  applies  to  the 
mandatory  allocation  of  all  motor 
gasoline  produced  in  or  imported  into 
the  United  States.  Unless  otherwise 
specified  in,  or  inconsistent  with,  this 
subpart,  the  provisions  of  §  §  211.9- 
211.13  of  this  part  apply  to  this  subpart. 
Where  inconsistent  with  the  provisions 
of  Subpart  A  of  this  part,  the  provisions 
of  this  subpart  shall  prevail. 
***** 

3.  Section  211.102  is  amended  by 
revising  the  definition  of  “base  period” 
to  read  as  follows: 

§211.102  Definitions. 

For  purposes  of  this  subpart — 

"Base  period”  means  the  month  of  the 
period  November  1977  through  October 
1978  corresponding  to  the  current  month. 
*  <  *  *  *  * 

4.  Section  211.103  is  amended  by 
revising  paragraph  (e)(1)  and  revising 
paragraph  (f)  to  read  as  follows: 

§211.103  Allocation  levels. 
***** 

(e)  Base  period  volume.  By  September 
15, 1979,  each  supplier  which,  during  the 
base  period,  sold  motor  gasoline  to  a 
wholesale  purchaser  or  end-user  entitled 
to  an  allocation  level  which  is  a 
percentage  of  a  base  period  use  shall 
report  to  each  of  those  purchasers,  the 
volume  of  motor  gasoline  which  it  sold 
to  or  transferred  to  that  purchaser  in 
each  month  of  the  base  period  year. 
***** 

(f)  Resolution  of  disputes.  If  a  supplier 
and  purchaser  disagree  over  the 
volumes  required  to  be  supplied  as  a 
base  period  volume  or  as  an  adjusted 
base  period  volume,  application  for 
resolution  of  the  dispute  should  be  made 
to  the  Office  of  Petroleum  Operations  of 
the  appropriate  ERA  Regional  Office. 
ERA  may  require  the  production  of  any 
relevant  information  and  issue  an  order 
under  the  procedures  of  Subpart  G  of 


Part  of  205  or  take  any  other  action 
necessary  to  resolve  the  dispute.  If  a 
supplier’s  position  is  determined  to  be 
incorrect,  it  will  be  obligated  to  make  up 
any  volumes  it  should  have  supplied  but 
did  not. 

***** 

5.  Section  211.104  is  revised  to  read  as 
follows: 

§211.104  Unusual  growth  adjustment. 

(a)(1)  Beginning  in  May  1979,  if  a  retail 
sales  outlet,  wholesale  purchaser- 
consumer  or  a  bulk  purchaser  of  motor 
gasoline  with  an  allocation  level 
determined  by  reference  to  a  base 
period  use,  or  its  predecessor  whose 
allocation  it  received,  purchased 
gasoline  during  at  least  three  of  the 
months  during  the  period  October  1978 
through  February  1979  and  the  monthly 
average  volume  of  such  purchases  from 
all  suppliers  in  the  months  it  purchased 
gasoline  was  at  least  ten  percent  greater 
than  the  aggregate  amount  of  its  actual 
motor  gasoline  purchases  in  a  base 
period  month  from  all  suppliers,  it  can 
substitute  as  its  base  period  use  for  the 
current  month  corresponding  to  that 
base  period  month  its  average  monthly 
purchases  in  those  months  of  the 
October  1978  through  February  1979 
period  that  it  purchased  motor  gasoline. 
The  purchaser’s  base  period  suppliers 
will  be  required  to  supply  the  adjusted 
volumes  as  determined  in  paragraph  (b) 
of  this  section. 

(2)  For  the  month  of  April  1979.  if  the 
average  monthly  gasoline  purchases  by 
a  retail  sales  outlet,  wholesale 
purchaser-consumer  or  bulk  purchaser 
in  the  months  its  purchased  motor 
gasoline  in  the  period  October  1978 
through  February  1979  were  at  least 
thirty-five  percent  higher  than  its  total 
April  1978  purchases  from  all  suppliers, 
its  October  1978  through  February  1979 
average  monthly  purchases  of  motor 
gasoline  in  the  months  it  purchased 
motor  gasoline  may  be  substituted  for 
its  April  1978  purchases  as  its  base 
period  use. 

(b)  The  portion  of  the  adjusted  base 
period  use  that  each  base  period 
supplier  is  required  to  supply  shall  be 
derived  on  the  following  basis:  Where  a 
purchaser  has  multiple  suppliers,  each 
base  period  supplier  will  continue  to 
have  a  supply  obligation  (prior  to  the 
application  of  the  allocation  fraction)  at 
least  equal  to  the  actual  volumes  it 
supplied  during  the  corresponding  base 
period  month.  If  the  amount  of  the 
adjustment,  i.e.,  the  average  monthly 
volumes  supplied  during  the  October 
1978  through  February  1979  period  in 
excess  of  actual  base  period  purchases, 
is  attributable  to  particular  base  period 


suppliers,  then  each  such  supplier  will 
be  responsible  for  the  portion  of  the 
adjustment  it  supplied.  If  a  portion  of  the 
adjustment  is  not  attributable  to  a 
particular  base  period  supplier,  then  that 
portion  of  the  adjustment  will  be 
supplied  by  all  the  base  period  suppliers 
based  on  the  proportional  share  of 
gasoline  the  firm  purchased  from  each 
supplier  in  the  base  period  month. 

(c)  A  supplier  shall  make  the 
adjustment  under  paragraph  (a)  of  this 
section  without  a  request  by  a 
wholesale  purchaser  or  bulk  purchaser 
to  the  extent  that  the  supplier’s  records 
indicate  that  the  purchaser  is  eligible  for 
the  adjustment.  However,  if  a 
purchaser’s  average  monthly  purchases 
in  the  October  1978  through  February 
1979  period  are  not  ten  percent  greater 
than  its  aggregate  purchases  in  the  base 
period  month,  no  base  period  supplier  is 
required  to  supply  it  additional  volumes 
as  an  adjustment  under  this  section 
even  though  the  particular  supplier  may 
have  provided  greater  than  ten  percent 
more  product  in  the  October  1978 
through  February  1979  period  than  in  the 
corresponding  base  period  month. 

(d)  Each  firm  desiring  to  receive  an 
adjustment  for  volumes  not  attributable 
to  particular  base  period  suppliers  shall 
notify  each  base  period  supplier  of  the 
additional  amount  of  the  adjustment  to 
be  added  to  its  base  period  use.  For 
purposes  of  the  notification,  a  purchaser 
will  certify  to  its  supplier  (1)  its 
aggregate  purchases  in  a  base  period 
month;  (2)  its  average  monthly 
purchases  during  the  October  1978 
through  February  1979  period;  (3)  the 
portion  of  the  growth  adjustment 
attributable  to  the  particular  supplier; 
and  (4)  the  amount  of  the  unattributable 
portion  of  the  adjustment  required  to  be 
supplies  by  the  supplier.  A  purchaser  is 
not  required  to  disclose  to  one  supplier 
the  specific  volumes  supplied  by  any 
other  supplier. 

(e)  An  adjustment  to  a  purchaser’s 
base  period  use  for  a  particular  month 
determined  under  this  section  will 
automatically  become  part  of  the 
supplier’s  supply  obligations  and  that 
supplier  in  turn  may  adjust  upward  its 
base  period  use  and  under  the 
procedures  of  §  211.13(c)  may  certify  the 
adjustment  upward  to  its  base  period 
suppliers.  If  requested  by  its  base  period 
supplier,  the  supplier’s  certification  must 
contain  a  sworn  statement  that  the 
information  contained  therein  is  true.  If 
requested  by  its  base  period  supplier, 
the  supplier  must  also  furnish  the 
following  information  as  part  of  the 
certiHcation:  (1)  The  proportion  of  motor 
gasoline  that  the  supplier  purchased 
from  the  base  period  supplier  in  the 
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corresponding  base  period  months  and 
(2)  a  statement  that  the  supplier  has 
made  all  required  certifications  of 
downward  adjustments  under 
§  211.107(d). 

(f)  By  September  15. 1979,  each  motor 
gasoline  «upplier  shall  report  to  each  of 
its  base  period  purchasers  described  in 
paragraph  (a)  of  this  section  the  monthly 
average  gasoline  purchases  which  it 
supplied  during  the  October  1978 
through  February  1979  period  that  were 
at  least  ten  percent  higher  than  the 
volumes  it  supplied  during  any  base 
period  month. 

6.  Section  211.105  is  amended  to  read 
as  follows; 

§211.105  SuppKer/purchaser 
relationships. 

(a)  New  wholesale  purchasers.  (IJ 
Where  a  firm  made  no  purchases  from 
any  supplier  during  a  base  period 
month,  a  supplier  and  the  purchaser 
shall  attempt  to  agree  mutually  to  a 
base-period  use.  That  agreed-upon 
volume  does  not  become  formally 
effective  until  an  ERA  regional  office, 
upon  application,  issues  an  assignment 
order.  In  the  interim,  pending  an 
assignment  order,  the  supplier  may 
supply  agreed-upon  volumes,  provided 
application  for  an  assignment  has  been 
filed.  If  those  volumes  exceed  volumes 
which  are  later  assigned,  the  difference 
must  be  deducted  from  base  period 
volumes  in  future  months. 

(2) (i)  If  the  purchaser  purchased  motor 
gasoline  during  at  least  three  months  of 
the  October  1978  through  February  1979 
period,  and  the  monthly  average  of 
those  purchases  reflect  an  appropriate 
base  period  volume.  ERA  will  assign  a 
base-period  use  w'hich  equals  those 
average  monthly  purchases. 

(ii)  As  to  a  new  retail  outlet  which 
does  not  qualify  for  a  determination  of  a 
base  period  use  under  paragraph  (2)(i) 
above,  an  assignment  of  a  base  period 
use  will  be  made  by  the  ERA  Regional 
Office  under  the  “Guidelines  for 
Evaluation  of  Applications  for 
Assignment  of  Supplier  and  Base  Period 
Use  to  New  Gasoline  Retail  Sales 
Outlets".  However,  as  to  a  retail  outlet 
for  which  by  July  6, 1979  the  investment 
in  the  capital  costs  of  the  outlet 
(excluding  the  cost  of  land)  did  not 
exceed  25  percent  of  total  capital  costs, 
ERA  will  not,  through  October  31, 1979, 
assign  a  base  period  use  in  excess  of 
50,000  gallons  per  month. 

(3) (i)  If  a  wholesale  purchaser-reseller 
has  accepted  and  is  supplying  proposed 
base  period  volumes  to  a  purchaser  that 
does  not  have  base  period  volumes  for  a 
base  period  month;  and  (ii)  the 
purchaser  or  supplier  (on  behalf  of  the 


purchaser)  has  applied  to  ERA  for  an 
assignment  for  those  months;  then  the 
wholesale  purchaser-reseller  may,  on  an 
interim  basis,  include  such  volumes  in 
its  base-period  use  as  a  temporary 
adjustment  and  may  upward  certify 
such  volumes  to  its  supplier  in 
accordance  with  the  provisions  of 
§  211.13(c).  If  requested  by  its  base 
period  supplier,  the  wholesale 
purchaser-reseller’s  certification  must 
contain  a  sworn  statement  that  the 
information  contained  therein  is  true.  If 
requested  by  its  base  period  supplier, 
the  wholesale  purchaser-reseller  must 
also  include  the  following  information  in 
the  certification:  (A)  The  proportion  of 
motor  gasoline  that  the  wholesale 
purchaser-reseller  purchased  from  its 
base  period  supplier  in  the 
corresponding  base  period  months  and 
(B)  a  statement  that  the  wholesale 
purchaser-reseller  has  made  all  required 
certifications  of  downward  adjustments 
under  §  211,107(d).  The  wholesale 
purchaser-reseller’s  supplier  shall 
include  the  volumes  certified  as  part  of 
its  base-period  supply  obligations  in  the 
interim  pending  an  ERA  assignment. 

(b)  Supplier  responsibility  for 
assignments  made  after  November  1, 
1977.  This  paragraph  applies  to  iirms 
which  had  no  previous  base  period 
supplier  and  received  an  assignment  of 
a  base  period  volume  and  supplier  from 
ERA  after  the  beginning  of  the  base 
period  (that  is,  after  November  1. 1977). 

(1)  If  such  a  firm  is  eligible  for  a 
growth  adjustment  under  §  211.104,  i.e., 
it  has  a  monthly  average  volume  in  the 
October  1978  through  February  1979 
period  which  is  at  least  10  percent 
greater  than  the  firm’s  actual  purchases 
in  a  base  period  month  (as  determined 
under  §  211.104(a)),  then  the  firm’s  base 
period  suppliers  will  be  determined  as 
follows: 

(1)  The  assigned  supplier  must  supply 
the  assigned  or  adjusted  base  period 
volumes,  whichever  is  higher,  for  (A)  the 
base  period  months  between  November 
1, 1977  and  the  assignment’s  effective 
date  and  (B)  the  base  period  months 
between  the  effective  date  of  the 
assignment  and  October  31, 1978  in 
which  the  firm  made  no  purchases,  and 

(ii)  The  firm’s  actual  suppliers  must 
supply  the  adjusted  base  period  volumes 
for  the  base  period  months  between  the 
assignment’s  effective  date  and  October 
31. 1978  in  which  there  were  purchases. 

The  portion  of  the  adjustment  each 
supplier  must  supply  shall  be  derived  on 
the  basis  described  in  §  211.104(b). 

(2)  If  such  a  firm  is  not  eligible  to 
receive  an  automatic  adjustment  in  a 
month  under  §  211.104  (because  either 
its  October  1978  through  February  1979 


average  monthly  purchases  were  not  at 
least  ten  (10)  percent  higher  than  its 
average  monthly  purchases  during  the 
base  period  month  or  it  purchased  motor 
gasoline  in  fewer  than  three  months  of 
the  October  1978  through  February  1979 
period),  then  actual  purchases  and 
suppliers  during  the  base  period  month 
will  determine  base  period  volumes  and 
suppliers. 

(3)  Assignments  made  under 
Activation  Order  No.  1  and  the 
Guidelines  thereto  will  remain  valid,  but 
ERA  may,  upon  application,  make  an 
upward  adjustment  to  a  firm’s  base 
period  use  based  upon  the  assignment 
procedures  set  forth  in  paragraph  (a)  of 
this  section. 

(c)  Reassignments.  This  paragraph 
applies  to  purchasers  to  whom 
assignment  orders  were  issued  during  or 
after  the  base  period  which  terminated 
one  supply  obligation  and  established 
another  (i.e.,  reassignments,  including 
three-party  agreements). 

(1)  For  the  current  months 
corresponding  to  base  period  months 
prior  to  the  effective  date  of  the 
assignment  order,  the  newly  assigned 
supplier  will  be  the  base-period  supplier. 
Its  supply  obligation  as  a  result  of  the 
reassignment  will  equal  the  volumes 
reassigned,  or  the  actual  purchases 
during  the  corresponding  month  of  the 
base  period  from  the  supplier  whose 
obligations  were  terminated,  whichever 
is  less.  If  actual  base-period  purchases 
from  the  supplier  whose  obligations 
were  terminated  exceed  the  volumes 
reassigned,  the  original  base  period 
supplier  shall  be  the  base-period 
supplier  for  the  difference.  Any  other 
actual  suppliers,  whether  they  supplied 
before  or  after  effectiveness  of  the 
assignment  order,  shall  also  be  base 
period  suppliers  for  the  actual  volumes 
supplied.  The  newly  assigned  base 
period  supplier  shall  also  be  responsible 
to  supply  unattributable  adjusted  base 
period  volumes  determined  under 
§  211.104  which  would  otherwise  be  the 
responsibility  of  the  supplier  whose 
obligations  were  terminated.  The  newly- 
assigned  supplier,  if  it  is  willing,  may,  if 
an  application  is  made  to  the  ERA 
regional  office  for  an  assignment,  supply 
on  an  interim  basis  the  difference 
between  the  assigned  volumes  and  the 
actual  purchases  from  the  supplier 
whose  obligations  were  terminated  for 
the  portion  of  the  base  period  prior  to 
effectiveness  of  the  assignment,  pending 
ERA  action  on  the  assignment 
application,  and  may  upward  certify 
such  volumes  to  its  supplier  which  will 
include  such  volumes  as  part  of  its 
supply  obligations  pending  ERA  action. 
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(2)  For  those  base-period  months  after 
the  reassignment  order  was  issued, 
actual  purchases  and  actual  suppliers 
will  determine  base-period  volumes  and 
supply  obligations. 

(d)  Branded  resellers.  (1)  Any 
wholesale  purchaser-reseller  of  motor 
gasoline  which  is  a  branded 
independent  marketer  and  which  has  a 
base  period  supplier  different  from  the 
firm  that  was  its  supplier  of  Februaiy  28, 
1979  under  whose  brand  it  was  selling 
on  that  date,  may,  at  its  option, 
designate  as  its  base  period  supplier 
that  supplier  which  was  its  supplier  of 
February  28, 1979  and  terminate  its 
supplier/purchaser  relationship  with  all 
its  other  base  period  suppliers.  If  a 
designation  is  so  made,  the  firm  that 
supplied  the  purchaser  on  February  28, 
1979  will  become  the  purchaser’s  sole 
base-period  supplier  and  will  supply  the 
purchaser's  base  period  volumes  as  part 
of  its  supply  obligations.  It  may  certify 
upward  such  volumes  to  its  supplier, 
which  in  turn  will  include  volumes 
certified  as  part  of  its  supply 
obligations. 

(2)  A  wholesale  purchaser-reseller 
which  designates  a  firm  as  its  sole  base 
period  supplier  pursuant  to  this  section 
shall  provide,  by  June  15, 1979,  written 
notice  of  the  designation  and  the 
corresponding  terminations  to  any 
suppliers  which  supplied  the  wholesale 
purchaser-reseller  during  the  base 
period.  Such  wholesale  purchaser- 
reseller  shall  also  provide  written  notice 
by  the  same  date  to  the  designated 
supplier  of  the  amount  of  the  wholesale 
purchaser-reseller’s  base  period  use 
which  has  been  supplied  by  other 
suppliers  during  the  base  period  and 
which  is  to  be  supplied  by  the 
designated  supplier.  The  notice  to  the 
designated  supplier  shall  include  the 
names  and  addresses  of  the  actual 
suppliers  during  the  base  period  and  of 
the  wholesale  purchaser-reseller  and  the 
location  of  any  facility,  including  and 
retail  sales  outlet  concerned. 

(3)  The  relinquishing  base  period 
suppliers,  i.e.,  the  suppliers  that  no 
longer  have  the  obligation  to  supply  the 
branded  independent  marketer,  will 
downward  adjust  their'base  period  use 
to  the  same  degree  that  their  supply 
obligations  decrease  and  will  make  the 
required  certifications  under 

§  211.107(d). 

(e)  Temporary  exigent  circumstance 
adjustment.  (1)  If  a  retail  sales  outlet  has 
experienced  a  temporary  exigent 
circumstance  for  a  month  during  the 
base  period  year  causing  at  least  a  ten 
percent  reduction  in  its  normal 
purchases  for  that  month,  its  base- 
period  volume  may  be  revised  to  equal 


those  volumes  purchased  in  the 
corresponding  month  in  the  period 
November  1976  through  October  1977. 

Its  base-period  supplier  for  the  previous 
period’s  volumes  will  be  the  supplier 
from  whom  the  purchases  were  reduced 
because  of  the  exigency.  The  purchaser 
shall  notify  the  supplier,  who  shall 
supply  the  additional  volumes.  No 
assignment  by  the  ERA  Regional  Office 
is  required.  For  any  month,  if  it  is 
eligible,  a  retail  sales  outlet  may,  at  its 
option,  receive  base  period  volumes 
determined  under  the  adjustment 
provision  of  §  211.104  or  the  procedures 
of  this  paragraph  but  not  both.  The 
upward  certification  provision  of 
§  211.13(c)  applies  to  adjustments  made 
under  this  paragraph. 

(2)  If  the  supplier  is  a  major  refiner 
subject  to  the  jurisdiction  of  DOE’s 
Office  of  Special  Counsel,  then 
notification  of  the  temporary  exigent 
circumstance  and  the  use  of 
corresponding  months  of  the  November 
1976  through  October  1977  period  should 
be  provided  by  the  refiner  to  the  DOE 
audit  team  assigned  to  that  refiner. 
Notification  should  be  provided  by  the 
refiner  as  soon  as  practicable  after  it  is 
informed  by  its  purchaser. 

(3)  'Temporary  exigent 
circumstances"  includes,  but  is  not 
limited  to, 

(i)  Facility  shutdowns,  including  either 
the  purchaser’s  facility  or  the  supplier’s 
facility; 

(ii)  Limited  access  to  facility; 

(iii)  Supplier’s  inability  to  deliver  (a 
supplier’s  declaration  of  an  allocation 
fraction  less  than  one  (1.0)  will  not,  by 
itself,  be  an  adequate  demonstration  of 
a  supplier’s  inability  to  deliver); 

(iv)  Reduced  capability  of  purchaser 
to  function  as  normal  business, 
including  financial  difficulties  impacting 
volume,  but  does  not  include  an 
unwillingness  of  purchaser  to  purchase 
because  of  a  lawful  price. 

(f)  Base  period  set-aside  transactions. 
Volumes  purchased  and  sold  during  the 
base  period  year  pursuant  to  orders 
issued  under  the  State  set-aside  program 
will  not  create  mandatory  supplier- 
purchaser  relationships  under  §  211.9. 
Wholesale  purchaser-consumers  and 
bulk  purchasers  that  received  such 
volumes  may  apply  to  the  ERA  Regional 
Office  to  be  assigned  a  base  period 
supplier  for  equivalent  volumes  of 
product. 

7.  Section  211.107  is  amended  by 
revising  paragraph  (c)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  21 1.107  Method  of  allocation. 

*  •  ♦  *  • 


(c)  Pursuant  to  the  procedures  of 
Subpart  C  of  Part  205,  if  sufficient 
supplies  of  gasoline  are  available  to 
mitigate  the  adverse  impact  on  firms 
unable  to  obtain  adequate  volumes  of 
product,  ERA  may  redirect  product  or 
take  other  appropriate  action  to  enable 
a  purchaser  to  obtain  in  any  month  up  to 
75  percent  of  its  base-period  volume  for 
that  month. 

(d)  A  wholesale  purchaser-reseller 
will  downward  adjust  its  motor  gasoline 
base  period  use  by  the  amount  that  its 
supply  obligations  decrease  when  a 
retail  sales  outlet  that  it  supplies  goes 
out  of  business  or  otherwise  terminates 
or  reduces  its  allocation  entitlement 
from  that  wholesale  purchaser-reseller. 
The  wholesale  purchaser-reseller  shall 
immediately  certify  the  downward 
adjustment  to  its  base  period  suppliers 
on  a  pro-rata  basis  in  proportion  to  that 
part  of  its  base  period  use  received  from 
each  supplier  in  the  corresponding  base 
period  month.  Each  supplier  that 
receives  a  certification  shall  decrease  its 
supply  obligation  to  the  wholesale 
purchaser-reseller  by  that  amount,  shall 
downward  adjust  its  own  base  period 
use  by  that  amount  and  shall  certify  the 
adjustment  to  its  base  period  suppliers. 
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